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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Plaintiff/Counterdefendant,
Respondent,

vs.
RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC.,
Defendants/Counterclaimants/
Appellants.

)
)
)
)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 41306
DISTRICT COURT NO.CV 12-2168

CLERK'S RECORD ON APPEAL
Appeal from the District Court of the Fifth Judicial District
of the State of Idaho, in and for the County of Twin Falls
HONORABLERANDYSTOKER
District Judge

ANDREW WRIGHT
WRIGHT BROTHERS LAW OFFICE, PLLC
P. 0. Box 226
Twin Falls, ID 83303-0226

TERRY JOHNSON
ATTORNEY AT LAW
P. 0. Box X
Twin Falls, ID 83303

ATTORNEY FOR APPELLANTS

ATTORNEY FOR RESPONDENT
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Fifth Judicial District Court -Twin Falls County
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User: COOPE

Case: CV-2012-0002168 Current Judge: Randy J. Stoker
Gregory Hull vs. Richard 8 Giesler, etal.

Gregory Hull vs. Richard 8 Giesler, Idaho Trust Deeds, LLC
Date

Code

User

5/23/2012

APER

NICHOLSON

Plaintiff: Hull, Gregory Appearance Terry L.
Johnson

NICHOLSON

Filing: A- All initial civil case filings of any type not Nicole Cannon
listed in categories 8-H, or the other A listings
below Paid by: Johnson, Terry L. (attorney for
Hull, Gregory) Receipt number: 1214376 Dated:
5/23/2012 Amount: $88.00 (Check) For: Hull,
Gregory (plaintiff)

CHJG

NICHOLSON

Change Assigned Judge

Randy J. Stoker

COMP

NICHOLSON

Complaint Filed

Randy J. Stoker

SMIS

NICHOLSON

Summons Issued x2

Randy J. Stoker

SAZEVEDO

Miscellaneous Payment: For Comparing And
Conforming A Prepared Record, Per Page Paid
by: Terry Lee Johnson, Attorney at Law Receipt
number: 1215032 Dated: 5/31/2012 Amount:
$2.00 (Check)

Randy J. Stoker

SAZEVEDO

Miscellaneous Payment: For Certifying The Same Randy J. Stoker
Additional Fee For Certificate And Seal Paid by:
Terry Lee Johnson, Attorney at Law Receipt
number: 1215032 Dated: 5/31/2012 Amount:
$1.00 (Check)
Lis Pendens
Randy J. Stoker

5/31/2012

MISC
6/11/2012

PIERCE
SCHULZ

Judge

Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Wright
Brothers Law Office Receipt number: 1216183
Dated: 6/11/2012 Amount: $58.00 (Check) For:
Giesler, Richard 8 (defendant) and Idaho Trust
Deeds, LLC (defendant)
Notice Of Appearance

Nicole Cannon

Randy J. Stoker

NOAP

SCHULZ

APER

SCHULZ

Defendant: Giesler, Richard 8 Appearance
Andrew 8 Wright

APER

SCHULZ

Defendant: Idaho Trust Deeds, LLC Appearance Randy J. Stoker
Andrew 8 Wright

HRSC

AGUIRRE

Hearing Scheduled (Scheduling Conference
10/01/2012 10:00 AM)

Randy J. Stoker

osco

AGUIRRE

Order for Scheduling Conference -Civil Cases

Randy J. Stoker

ORDR

AGUIRRE

Civil Pre-Trial Order

Randy J. Stoker

9/10/2012

NOTC

MCMULLEN

Notice of Intent to Take Default

Randy J. Stoker

9/12/2012

ANSW

MCMULLEN

Answer, Counterclaim and Demand for Jury Trial Randy J. Stoker

9/18/2012

RECO

PIERCE

Reply To Defendants' Counterclaim

Randy J. Stoker

9/21/2012

STIP

PIERCE

Stipulation for Scheduling and Planning

Randy J. Stoker

9/24/2012

HRVC

MCMULLEN

Hearing result for Scheduling Conference
scheduled on 10/01/2012 10:00 AM: Hearing
Vacated

Randy J. Stoker

HRSC

MCMULLEN

Hearing Scheduled (Pretrial Conference
05/06/2013 09:00 AM)

Randy J. Stoker

6/12/2012

8/7/2012

Randy J. Stoker
Randy J. Stoker
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Date

Code

User

9/24/2012

HRSC

MCMULLEN

Hearing Scheduled (Jury Trial 06/04/2013 08:30 Randy J. Stoker
AM)

ORDR

MCMULLEN

Order Approving Stipulated Scheduling Order,
Pre-Trial and Jury Trial Notice

Randy J. Stoker

12/24/2012

NOSV

PIERCE

Notice Of Service

Randy J. Stoker

12/28/2012

NOSV

PIERCE

Notice Of Service

Randy J. Stoker

3/22/2013

NOSV

PIERCE

Notice Of Service

Randy J. Stoker

NOSV

PIERCE

Notice Of Service

Randy J. Stoker

NOSV

MCMULLEN

Notice Of Service

Randy J. Stoker

NOSV

MCMULLEN

Notice Of Service

Randy J. Stoker

NOHG

MCMULLEN

Notice Of Hearing

Randy J. Stoker

MOTN

MCMULLEN

Motion to Compel Answers to Plaintiff's First Set Randy J. Stoker
of Interrogatories and Requests for Production of
Documents

4/22/2013

MISC

BANYAI

lay Witness and Initial Expert Disclosure

Randy J. Stoker

4/24/2013

NOTD

AGUIRRE

Notice Of Taking Deposition Upon Oral
Examination

Randy J. Stoker

4/29/2013

NOSV

PIERCE

Notice Of Service

Randy J. Stoker

4/30/2013

NOTD

PIERCE

Amended Notice Of Taking Deposition Upon Oral Randy J. Stoker
Examination

5/2/2013

MEMO

MCMULLEN

Pre-Trial Memorandum

Randy J. Stoker

MEMO

PIERCE

Pre-Trial Memorandum

Randy J. Stoker

NOTC

PIERCE

Notice of Deposition

Randy J. Stoker

MISC

PIERCE

Expert Witness Disclosure

Randy J. Stoker

DCHH

MCMULLEN

Hearing result for Pretrial Conference scheduled Randy J. Stoker
on 05/06/2013 09:00AM: District Court Hearing
Held
Court Reporter: Barksdale
~\lumber of Transcript Pages for this hearing
estimated: Also Motion to Compel

CMIN

MCMULLEN

Court Minutes

Randy J. Stoker

HRSC

MCMULLEN

Hearing Scheduled (Pretrial Conference
05/15/2013 09:00AM)

Randy J. Stoker

MCMULLEN

Notice Of Hearing

Randy J. Stoker

4/18/2013

5/3/2013

5/6/2013

5/10/2013

5/13/2013

Judge

MCMULLEN

Amended Notice Of Hearing

Randy J. Stoker

MOTN

MCMULLEN

Motion to Amend Complaint

Randy J. Stoker

NOHG

MCMULLEN

Notice Of Hearing Motion to Amend Complaint

Randy J. Stoker

SUBR

PIERCE

Subpoena Returned

Randy J. Stoker

MEMO

PIERCE

Plaintiff's Supplemental Pre-Trial Memorandum
(6)(8) Statement of Plaintiff's Claims
(6)(D) Amendment to Plaintiff's Complaint
(6)(E) Factual Issues Remaining
(6)(F) Legal Issues Remaining

Randy J. Stoker
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Date

Code

User

5/14/2013

OBJC

PIERCE

Objection to Motion to Amend and, in the
Alternative, Motion to Vacate Trial Setting

Randy J. Stoker

MEMO

PIERCE

Memorandum in Opposition to Defendants
Objection to Plaintiff's Motion to Amend and, in
the Alterative Motion to Vacate Trial Setting

Randy J. Stoker

DCHH

MCMULLEN

Hearing result for Pretrial Conference scheduled Randy J. Stoker
on 05/15/2013 09:30 AM: District Court Hearing
Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing
estimated:

CMIN

MCMULLEN

Court Minutes

Randy J. Stoker

AMCO

MCMULLEN

Amended Complaint Filed

Randy J. Stoker

ORDR

MCMULLEN

Pre-Trial Order

Randy J. Stoker

5/23/2013

COMP

PIERCE

Amended Complaint Attached Exhibits

Randy J. Stoker

5/24/2013

BREF

PIERCE

Trial Brief

Randy J. Stoker

5/29/2013

WI TN

COOPE

Plaintiff's Final Witness List

Randy J. Stoker

5/31/2013

STIP

PIERCE

Stipulation Re: Fair Market Rental Value

Randy J. Stoker

STIP

PIERCE

Stipulation Re: Exhibits

Randy J. Stoker

6/3/2013

WRITT

NICHOLSON

Writ Issued
TF

Randy J. Stoker

6/4/2013

DCHH

AGUIRRE

Hearing result for Court Trial scheduled on
Randy J. Stoker
06/04/2013 08:30 AM: District Court Hearing Helc
Court Reporter: Barksdale
Number of Transcript Pages for this hearing
estimated:

6/6/2013

WI TN

AGUIRRE

VVitness List

Randy J. Stoker

CMIN

AGUIRRE

Court Minutes

Randy J. Stoker

OPIN

MCMULLEN

Memorandum Opinion

Randy J. Stoker

JDMT

MCMULLEN

Judgment

Randy J. Stoker

CD IS

MCMULLEN

Civil Disposition/Judgment entered: entered for:
Giesler, Richard B, Defendant; Idaho Trust
Deeds, LLC, Defendant; Hull, Gregory, Plaintiff.
r-iling date: 6/27/2013

Randy J. Stoker

SAZEVEDO

Miscellaneous Payment: Fax Fee Paid by: Wright Randy J. Stoker
Brothers Law Office, PLLC Receipt number:
1316711 Dated: 7/1/2013 Amount: $5.00
(Check)

MISC

AGUIRRE

Plaintiff's Exhibit List

Randy J. Stoker

MISC

AGUIRRE

Giesler's and Defendant's Exhibit List

Randy J. Stoker

7/2/2013

SCND

PIERCE

Scanned

Randy J. Stoker

7/9/2013

MEMO

PIERCE

Motion and Memorandum of Costs and Attorney
Fees

Randy J. Stoker

7/11/2013

MOFC

PIERCE

Memorandum Of Costs and Disbursements and
,t\ttorneys Fees

Randy J. Stoker

5/15/2013

6/27/2013

7/1/2013

Judge
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Gregory Hull vs. Richard B Giesler, Idaho Trust Deeds, LLC
Date

Code

User

7/11/2013

AFFD

PIERCE

7/18/2013

MOTN

PIERCE

Judge
Affidavit of Terry Lee Johnson

Randy J. Stoker

Motion to Disallow Attorneys Fees and Costs I.C. Randy J. Stoker

§ 54(e)(6)
7/22/2013

OBJC

PIERCE

Objection to Memorandum of Costs and
Disbursements and Attorneys Fees

Randy J. Stoker

7/31/2013

NOTC

PIERCE

Notice of Payment

Randy J. Stoker

NICHOLSON

Filing: L4- Appeal, Civil appeal or cross-appeal to Randy J. Stoker
Supreme Court Paid by: Wright, Andrew B
(attorney for Giesler, Richard B) Receipt number:
1319832 Dated: 8/6/2013 Amount: $109.00
(Check) For: Giesler, Richard B (defendant) and
Idaho Trust Deeds, LLC (defendant)

NICHOLSON

Randy J. Stoker
Miscellaneous Payment: For Making Copies Of
Transcripts For Appeal Per Page Paid by: Andrew
Wright Receipt number: 1319833 Dated:
8/6/2013 Amount: $100.00 (Check)

NOTA

YOCHAM

NOTICE OF APPEAL

Randy J. Stoker

APSC

YOCHAM

Appealed To The Supreme Court

Randy J. Stoker

MISC

PIERCE

Pages Estimate

Randy J. Stoker

MISC

PIERCE

Pages Estimate

Randy J. Stoker

PIERCE

0

Randy J. Stoker

NICHOLSON

Miscellaneous Payment: For Making Copies Of
-:-ranscripts For Appeal Per Page Paid by: Hull,
Gregory Receipt number: 1320514 Dated:
8/13/2013 Amount: $50.00 (Check)

Randy J. Stoker

REQU

NICHOLSON

R.equest For Additional Transcript And Record

Randy J. Stoker

CCOA

YOCHAM

Clerk's Certificate Of Appeal

Randy J. Stoker

8/14/2013

SCDF

COOPE

Supreme Court Document Filed- NOTICE OF
APPEAL

Randy J. Stoker

10/21/2013

NOTC

COOPE

Notice of Lodging, Tracy Barksdale; Pretrial
Conference 5-6-13; Pretrial Conference 5-15-13;
.lury Trial6-4-13 through 6-6-13

Randy J. Stoker

LODG

COOPE

Lodged: Transcript on Appeal (E-mail)

Randy J. Stoker

NOTC

COOPE

Notice of Balance Due on Clerk's Record

Randy J. Stoker

NICHOLSON

Miscellaneous Payment: For Making Copies Of
Randy J. Stoker
Transcripts For Appeal Per Page Paid by: Wright
Brot:1ers Law Office, PLLC Receipt number:
1327021 Dated: 10/29/2013 Amount: $183.95
(Check)

8/6/2013

8/8/2013

MISC
8/13/2013

10/23/2013
10/29/2013

ages Estimate
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TERRY LEE JOHNSON
Attorney at law
P.O. Box X
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Facsimile: (208)734-6052
Attorney for: Plaintiff
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***

GREGORY HULL
Plaintiff,

CHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants.

)
)
)
)
)
)
)
)
)
)

Case No. CV-

jZ..,-lH.uf

COMPLAINT
Category A fee $88.00

***
Plaintiff complains as follows:

COUNT ONE
1.
Plaintiff is a resident of Twin Falls County, Idaho and has an undivided one-half
interest in real property located in Twin Falls County, more particularly described in Exhibit
"A" attached hereto and made a part hereby reference.

2.
That Defendant Richard Gielser is a resident of Twin Falls County, Idaho and also
has an undivided one-half interest in the same real property located in Twin Falls County,
more particularly described in Exhibit "A" as referred to above.

COMPLAINT
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3.
That Defendant Idaho Trust Deeds, LLC is solely owned by Richard B. Giesler, and
sa Limited Liability Company in good standing with the State ofldaho, with it's principal
lace of business in Twin Falls, Idaho, and also has an interest in said real property.

4.
That on or about March 24,2005 Plaintiff transferred said property described in
xhibit "A", plus an additional40 acres, to Defendant Giesler and to Idaho Trust Deeds,
LC.

5.
That at the time of the transfer of the real property in question, Defendants were in
the business of developing subdivisions and said real property was subsequently subdivided
as shown by Exhibit "B" attached hereto and made a part hereof by reference.

6.
Both Plaintiff and Defendants, prior to said transfer of the real property in question,
agreed that said property would be placed in Defendant's name, but that Plaintiff would
retain a one-half undivided interest in the same until the property was fully subdivided and
sold, whereupon the Plaintiff would receive one half of the fair market value for each partial
«old.

7.
At all times pertinent hereto Defendant Richard B. Giesler admits that Plaintiff has a
one-half interest in the whole of said property, however Defendant Richard B. Giesler has
transferred his interest in parcels 1 and 2 of said real property in 2009 to Defendant Idaho
Trust Deeds LLC.

COMPLAINT
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8.
Beginning in March 2006, and thereafter for a few months, Plaintiff was paid by
Defendants the amount of $200,000.00 which represented the profit from the sale of the first
forty acres in the subdivision for Plaintiff's one-half value thereof.

9.
That since the original transfer of said property in 2005, Plaintiff has farmed the
property and remitted to Defendant each year a rent payment in an amount equal to the
reasonable rental value for only Defendant's one-half share of said property. Plaintiff has
also, paid the water for 2012 season which he does every other year. Defendants pay every
other year also.
10.
That Plaintiffhas completed the 2011 Fall work and 2012 Spring work on said
property where now is growing a winter wheat crop and alfalfa hay.
11.
That Plaintiff has tried to tender the reasonable rental value for 2012 for Defendant's
one-half share, which has been customarily paid in two payments, one in the Spring and one
in the Fall, but Defendant refuses the Spring payment and has asked the Sheriff of Twin
Falls County to keep Plaintiff off said property and claims he is the sole owner of the
property and now also wishes to take over the farming operation.
12.
That Defendant Giesler has taken hand lines belonging solely to the Plaintiff, off real
property that is owned by Plaintiff's brother for Defendant's own use without Plaintiff's
consent or his brother's consent, and has made a claim that all irrigation equipment belongs
t0 him

COMPLAINT
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13.
That because the property is considered agricultural lands and whereas Plaintiffhas
held over and retained possession for more than 60 days past to the expiration of his annual
lease term, without any demand of possession or notice to quit by the landlord, he is deemed
to be holding by permission of the landlord and is entitled to hold under the terms of the oral
lease for another full year.
14.
That Defendant has wrongfully evicted Plaintiff from the property and possession
should be restored to the Plaintiff through the farming season of2012 immediately.
1. 5.

That if Plaintiff is not restored to possession of said property that he will be damaged
in the amount of one-half of the proceeds from the sale of the crops growing on said
property through the year 2012, plus costs of production, and further that if Defendant does
not continue to farm and water the property in a good husbandry manner, that Plaintiff will
be damaged in an amount equal to the yield of the same crops which he is presently farming
on other land that he either rents or owns for said year, as to the crops now being farmed by
Defendants.
16.
Plaintiff has had to hire the services of an attorney to bring this action and upon
being duly advised alleges the sum of $5,000.00 as reasonable attorney fees.
COUNT TWO

17.
Plaintiff realleges paragraphs 1 through 16 of Count One of Plaintiff's complaint.

COMPLAINT
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18.
That on or about the 21st day of April, 2005, Plaintiff and Defendant orally agreed
among themselves to use Plaintiff's real estate, approximately 147 acres, 107 of which are
described in Exhibit "A" attached hereto, for the purpose of constructing a subdivision on
said property. Said land had appurtenant to it 160 shares of Twin Falls County Canal water.
19.
That on or about said day Plaintiff agreed to sell said property to Defendants said
land was then reasonably worth more as a subdivision, but Plaintiff agreed to sell the land
for $367,500.00 to Defendants, and as additional consideration Defendant's promise to use
the land for the purpose of constructing a subdivision thereon and Plaintiff retaining his onehalf undivided interest therein. Copy of the settlement statement from the Title Company is
attached hereto, and marked as Exhibit "C", and made a part hereof by reference.
Thereafter on the 21st day of April, 2005, Plaintiff conveyed said property to
Defendants as trustee including the LLC for the purpose of constructing a subdivision on the
property.
20.
That on said date Defendant paid Plaintiff the above agreed price, part of which were
four loans taken out by Defendants and for which Plaintiff has made all annual payments on
said notes since the sale.
In accordance with said agreement Defendants constructed a subdivision on said
property of which 40 acres was subdivided and sold and payment made to Plaintiff as set out
above.

COMPLAINT
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21.
The conveyance of said property from Plaintiff to Defendants was not intended to
create any equitable right, title, claim or interest therein in Defendants. Defendants took title
to said property as trustee, for the purpose of holding title until such time as Defendant LLC
could complete the subdivision and sell all the parcels.
22.
Under the terms of the agreement for the sale and Deed of Conveyance described
above, and the express trust created thereby, it was Defendant's duty to convey title to a onehalf undivided interest in any remaining property to Plaintiff once they stopped selling lots.
That all the time since the transfer of property to Defendants, Defendants have at no
time asserted a right, title, claim or interest in the property or any part thereof apart from
Plaintiff's interest therein or acted as if the land was not owned with Plaintiff. But because
of Defendants recent behavior in trying to remove Plaintiff from farming the remaining
property and not doing anything to further the subdivision and the selling of lots thereon and
upon demanding Plaintiff be removed from the premises, Plaintiffhas demanded that
Defendants reconvey the property showing his one-half undivided interest in the premises.
That because Defendants have failed and refused and still fail and refuse to do so that he
takes this action.
23.
That the purpose of the trust created by the a~eement of sale and the Deed of
Conveyance, described above, has been fully frustrated, and Plaintiff is entitled in equity to
have the title to said property conveyed to him in accordance with the terms of said trust to
restore is rightful one-half undivided interest therein.

COMPLAINT
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COUNT THREE
24.
Plaintiff realleges paragraphs 1 through 23 of Count One and Count Two of
Plaintiff's complaint.
25.
Defendants now deny there ever was an express trust or that they were holding the
property jointly until the purpose of the subdivision was completed, and that Plaintiffhad a
one-half undivided interest in said property for the purpose contemplated and that thereafter
would have his one-half undivided interest therein reestablished by conveyance.
The 107 acres remains in the hands of Defendants as trustee of said trust.
26.
By reason of Defendants denial of the express trust that Plaintiff is entitled to a
declaration that Defendants hold said property in a resulting trust for Plaintiff and that title
to a one-half undivided interest should be conveyed to Plaintiff.
COUNT FOUR
27.
Plaintiff realleges paragraphs 1-26 of Count One through Count Three of Plaintiff's
complaint.
28.
That the oral agreement between Plaintiff and Defendants was that Defendants
would be in a better position to obtain financing if Plaintiff's name was not on the real
property being given to secure loans.

rnMPT.ATNT
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29.
That as part of the initial transfer four loans were obtained in the amount of
$183,748.00 from DL Evans Bank to Defendants for which Plaintiffhas paid the annual
payment since the loans were taken out until present. Said payments being first made to
Defendants with Defendants making the actual payment to the Bank.
30.
Plaintiff and Defendants agreed that in order to obtain financing necessary to
properly develop the subdivision on said real property it was necessary to have title to the
property solely in Defendants name.
31.
Pursuant to agreement Plaintiff on the 21st day April, 2005 executed and delivered to
Defendant a warranty deed conveying to Defendants complete legal title to the property.
Copy of the deed is attached hereto, marked Exhibit "D" and made a part hereof by
reference.
32.
At the time of and prior to the execution and delivery of said deed to Defendants,
Plaintiff had the utmost trust and confidence in Defendants. Defendant was, and is a licensed
Real Estate broker. By reason of this confidence and reliance on Defendant as a licensed
realtor, and reliance on the promises and representations made by Defendants in the
agreement referred to above, Plaintiff executed and delivered said deed to Defendant.
33.
That there was a fudiciary relationship between Defendants and Plaintiff at the time
of the transfer of the real property in question.

COMPLAINT
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34.
Although said deed was absolute in form purporting on its face to convey to
Defendant complete title to the property therein described and although said deed recites a
consideration, Plaintiff did not intend by said deed to convey all his beneficial interest in
said property to Defendant. Rather the purpose of said deed was to enable Defendants to
hold complete legal title, and to secure financing for the purpose of the subdivision, and to
hold the property in trust for the purposes previously agreed on by Plaintiff and Defendant.
Defendant has failed and refused to further develop the subdivision and instead has sought
to evict Plaintiff completely from said property and deny him any interest therein.
35.
Plaintiff has demanded that the property be reconveyed or that the subdivision
continue and that he be paid, as previously agreed. The Defendant again has refused and
failed and still fails and refuses to do so.
36.
Plaintiff has no adequate remedy at law. By Defendants actions Plaintiff should be
declared a beneficiary of a constructive trust of which he is to be awarded his one-half
undivided interest in said real property.

Wherefore, Plaintiff prays judgment as follows:
Count One:
1. That Plaintiff be restored to his lease and possession of the real property in
question immediately, or that an order to show cause be held to determine Plaintiff's right as
a tenant for the farming season of2012.

COMPLAINT
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•
2. That Plaintiffbe awarded damages as pled above if possession is not immediately
restored.
Count Two:
3. Declaring that said land was conveyed to Defendants in an express trust for the
urpose of constructing and the selling of lots in a purposed subdivision on the property;
4. Declaring that Plaintiff qualified as the beneficiary of said trust;
5. Declaring that upon the completion of/or the stopping of work on the subdivision
d the selling of lots thereof that the Defendants as trustee had a duty to convey legal title
o said remaining property to Plaintiff for his one-half undivided interest therein;
6. Directing Defendants to execute and deliver to Plaintiff conveyance of the legal
itle to a one-half undivided interest in the property remaining;
Count Three:
7. That because of the oral agreement and dealings between Plaintiff and Defendants
egarding said property, that there be declared a resulting trust in favor of Plaintiff for a onealf undivided interest in the remaining real property and the same be conveyed to him by
efendants.
Count Four:
8. Plaintiff asks the court to fmd that a constructive trust was created for the benefit
of the Plaintiff and that he be entitled to his one-half undivided interest in said property and
at the same be reconveyed to him by Defendants.
9. Plaintiff requests reasonable attorneys fees on all Counts as set forth above, plus
costs and all other relief that the court deems just and equitable in the premises.

COMPLAINT
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VERIFICATION
STATE OF IDAHO

)

County of Twin Falls

) ss.
)

Gregory S. Hull, being first duly sworn upon oath, deposes and says:
That he is the Plaintiff in the above-entitled action; that he has read the foregoing
complaint, knows the contents thereof and that he verily believes the facts stated therein to
be true.

G27J;h
Gregory S. Hull
Plaintiff
SUBSCRIBED AND SWORN to before me this

COMPLAINT
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~e:.r

day of May, 2012.
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Schedule A
LOT BOOK GUARANTEE

Order No.: 419105TT

Uability: $200.00

Fee: $125.00

Guarantee No.: SG 08011826
Reference No.:

1.

Name of Insured: Greg Hull

2.

Date of Guarantee: May 01, 2012 at 7:30 A.M.

The assurances referred to on the face page are:

That, according to the Company's property records relative to the following described real property, including a
map if attached, (but without examination of those company records maintained and indexed by name):
Parcell:
A parcel of land located in a portion of the North half of the Southeast quarter and the South half of the
Northeast quarter, Section 22, Township 10 South, Range 16 East, Boise Meridian, Twin Falls County,
Idaho; said property being more specifically described as follows:
Commencing at the East quarter corner of said Section 22. Said point lies North 00°20'27" East,
2652.38 feet from the Southeast corner of said Section 22. Thence, North 89°45'33' West, 40.00 feet
along the
North boundary of the Northeast quarter of the Southeast quarter, Section 22 to the Real Point of
Beginning.
Thence, South 00°20'27" West, 10.00 feet, along the West right of way of 2500 East Road.
Thence, North 89°45'33" West, 327.80 feet, along the North boundary of "Belmont Stakes Subdivision".
Thence, North 02°32'38" West, 77.32 feet, along the boundary of "Belmont Stakes Subdivision".
Thence, North 89°50'59" West, 945.67 feet, along the North boundary of "Belmont Stakes Subdivision"
to the Northwest corner thereof.
Thence, North 20°13'50" East, 406.12 feet.
Thence, South 89°43'58" East, 162.29 feet.
Thence, North 80°00'49" East, 50.81 feet.
Thence, North 00°16'02" East, 217.09 feet.
Thence, North 87°46'11" East, 968.24 feet, to a point on the East boundary of Section 22.
Thence, South 00°20'47" West, 288.05 feet, along the East boundary of Section 22.
Thence, South 87°46'11" West, 379.42 feet.
Thence, South 02°32'38" East, 411.25 feet, to a point on the South boundary of the Southeast quarter
of the Northeast quarter, Section 22.
Thence, South 89°45'33" East, 318.30 feet, along the South boundary of the Southeast quarter of the
Northeast quarter, Section 22 to the REAL POINT OF BEGINNING.
Parcel 2:
A parcel of land located in a portion of the North half of the Southeast quarter and the South half of 17
the
Northeast quarter, Section 22, Township 10 South, Range 16 East, Boise Meridian, Twin Falls County,

. said property bein.re specifically described as follows:
a.
at the North
corner of said Section 22. Said point lies~ 00°20'47" East, 2651.30
.·feet from the East quarter corner of said Section 22. Thence, South 00°20'47" West, 1400.70 feet along
the East boundary of the Northeast quarter of Section 22 to the Real Point of
Beginning.
~-~ .... rn,Pnr·tnn

Thence, South 00°20'47" West, 535.43 feet, along the East boundary of Section 22.
Thence, South 87°46'11" West, 968.24 feet.
Thence, South 00°16'02" West, 217.09 feet.
Thence, South 80°00'49" West, 50.81 feet.
Thence, North 89°43'58" West, 162.29 feet.
Thence, South 20°13'50" West, 406.12 feet, to the Northwest corner of "Belmont Stakes Subdivision".
Thence, South 00°16'02" West, 1394.00 feet, along the West boundaries of "Belmont Stakes
Subdivision" and "Emerald Heights Subdivision".
Thence, North 89°50'59" West, 939.64 feet, along the South boundary of the Northwest quarter of the
Southeast quarter, Section 22.
Thence, North 16°57'19" East, 64.09 feet, to the Southeast corner of a hydro parcel.
Thence, North 16°57'19" East, 449.86 feet, along the Easterly boundary of said parcel.
Thence, North 02°20'21" West, 343.70 feet, along the Easterly boundary of said parcel.
Thence, North 02°37'33" East, 203.19 feet, along the Easterly boundary of said parcel.
Thence, North 19°13'57" East, 173.59 feet, along the Easterly boundary of said parcel.
Thence, North 26°28'49" East, 403.00 feet, along the Southeasterly boundary of said parcel.
Thence, North 23°32'09" East, 466.69 feet, along the Southeasterly boundary of said parcel.
Thence. North 44°51'35" East, 98.26 feet. along the Southeasterly boundary of said parcel.
Thence, North 58°47'05" East, 73.88 feet, along the Southeasterly boundary of said parcel.
Thence, North 68°34'21" East, 365.79 feet, along the Southeasterly boundary of said parcel.
Thence, North 42°22'53" East, 415.46 feet, along the Southeasterly boundary of said parcel.
Thence, North 88°04'35" East, 949.76 feet, along the Southerly boundary of said parcel, extended to a
point on the East boundary of Section 22 being the REAL POINT OF BEGINNING.

Parcel 3:
Township 10 South, Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22: SV2NE% and NWV4SE1f4 lying West of the following described "Hydro Parcel":
Township 10 South, Range 16 East, Boise Meridian. Twin Falls County, Idaho
Section 22: A parcel of land located in the SV2NE% and NV2SEV4, more particularly described as
follows:
COMMENCING at the Northeast corner of said Section 22 from which the East one-quarter corner bears
South 00°00'00" East, 2651.40 feet;
THENCE South 00°00'00" East along the East boundary of the NEV4 of Section 22 for a distance of
1325.70 feet to the Northeast corner of the SEV4NEV4 of Section 22 and being the TRUE POINT OF
BEGINNING;
THENCE North 89°47'09" West for a distance of 949.56 feet;
THENCE South 44°43'15" West for a distance of 574.19 feet;
THENCE South 86°02'23" West for a distance of 160.16 feet;
THENCE South 63°11'20" West for a distance of 222.70 feet;
THENCE South 46°32'34" West for a distance of 142.10 feet;
THENCE South 07°28'18" West for a distance of 188.25 feet;
THENCE South 21 °24'29" West for a distance of 196.80 feet;
THENCE South 46°04'05" West for a distance of 168.80 feet;
!'HENCE South 42°00'19" West for a distance of 181.27 feet;
THENCE South 01 °51'37" East for a distance of 265.01 feet;
THENCE South 20°05'06" West for a distance of 82.22 feet;
THENCE South 34°52'45" West for a distance of 123.03 feet;
THENCE South 14°54'45" West for a distance of 120.85 feet;
THENCE South 20°37'44" East for a distance of 266.43 feet;
THENCE South 03°32'21" West for a distance of 168.04 feet;
THENCE South 14°51'31" West for a distance of 292.84 feet;
THENCE South 46°18'25" West for a distance of 77.47 feet;
THENCE South 22°26'14" West for a distance of 58.87 feet;
THENCE North 87°18'21" East for a distance of 108.98 feet;
18
THENCE North 16°36'32" East for a distance of 449.86 feet;
THENCE North 02°41'08" West for a distance of 343.70 feet;

' THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE

A.

North 02°16'46. . .for a distance of 203.19 feet;
North 18°53'10"
for a distance of 173.59 feet;
North 26°08'02" East for a distance of 403.00 feet;
North 23°11'22" East for a distance of 466.69 feet;
North 44°30'48" East for a distance of 98.26 feet;
North 58°26'18" East for a distance of 73.88 feet;
North 68°13'34" East for a distance of 365.79 feet;
North 42°02'06" East for a distance of 415.46 feet;
North 87°43'48" East for a distance of 949.76 feet;
North 00°00'00" East for a distance of 75.00 feet to the TRUE POINT OF BEGINNING.

The last recorded instrument purporting to transfer title to said real property is:
Quitclaim Deed executed by Richard B. Giesler, a married man dealing with his sole and
separate property and Idaho Trust Deeds, L.L.C., an Idaho Limited Liability Company, to Idaho
Trust Deeds, L.L.C., an Idaho Limited Liability Company, recorded October 15, 2009,
2009023253. Parcel 1
Quitclaim Deed executed by Richard B. Giesler , a married man dealing with his sole and
separate property and Idaho Trust Deeds, L.L.C., an Idaho Limited Liability Company, to Idaho
Trust Deeds, L.L.C., an Idaho Limited Liability Company, recorded October 15, 2009,
2009023252. Parcel 2
Warranty Deed executed by Gregory S. Hull, a single man, to Richard B. Giesler , a married
man dealing with his sole and separate property and Idaho Trust Deeds, L.L.C., an Idaho
Limited Liability Company, recorded April21, 2005, 2005008310. Parcel 3 and Additional Land

B.

There are no mortgages or deeds of trust which purport to affect said real property, other than those
shown below under Exceptions.

No guarantee is made regarding (a) matters affecting the beneficial interest of any mortgage or deed of trust
which may be shown herein as an exception, or (b) other matters which may effect any such mortgage or deed
of trust.
No guarantee is made regarding any liens, claims of lien, defects or encumbrances other than those specifically
provided for below, and, if information was requested by reference to a street address, no guarantee is made
that said real property is the same as said address.
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(Continued)

1.

Deed of Trust dated April 20, 2005, to secure an original indebtedness of $54,147.00, and any
other amounts and/or obligations secured thereby
Recorded: April 21, 2005, as Instrument No. 2005008312
Grantor: Richard B. Giesler , a married man dealing with his sole and separate property and
I-daho Trust Deeds, L.L.C., an Idaho Limited Liability Company
Trustee: Titlefact, Inc.
Beneficiary: D.L. Evans Bank
Part of Parcels 2 and 3

2.

Deed of Trust dated April 20, 2005, to secure an original indebtedness of $54,147.00, and any
other amounts and/or obligations secured thereby
Recorded: April 21, 2005, as Instrument No. 2005008314
Grantor: Richard B. Giesler , a married man dealing with his sole and separate property and
Idaho Trust Deeds, L.L.C., an Idaho Limited Liability Company
Trustee: Titlefact, Inc.
Beneficiary: D.L. Evans Bank
Part of Parcels 2 and 3

3.

Deed of Trust dated April 20, 2005, to secure an original indebtedness of $49,766.00, and any
other amounts and/or obligations secured thereby
Recorded: April 21, 2005, as Instrument No. 2005008315
Grantor: Richard B. Giesler , a married man dealing with his sole and separate property and
Idaho Trust Deeds, L.L.C., an Idaho Limited Liability Company
Trustee: Titlefact, Inc.
Beneficiary: D.L. Evans Bank
Parcel 1 and Part of Parcel 2
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A. :>!!lllellll<lll

::>laleruent

form Is furnished to give you a statement of actual settlement
. Amounts paid to
by the
seltlement agent are shown. Items marked "(p.o.c.)" were paid outside the closing; they are shown
here for Informational purposes and are not Included In the totals.
D. NAME AND ADDRESS OF BORROWER: CAPELLA CORP ACCOMODATOR FOR
RICHARD B. GIESLER AND IDAHO TRUST DEEDS LLC
E. NAME AND ADDRESS OF SELLER:

F. NAME AND ADDRESS OF LENDER:

G. PROPERTY
LOCATION:

GREGORY S. HULL
3880 NORTH 2500 EAST
TIN:

FILER, ID 83328
DL EVANS BANK
BLUE LAKES TWIN FALLS IDAHO 83301

519645057

NESE 22-10-16
TWIN FALLS COUNTY, IDAHO
TITLEFACT INC.
163 FOURTH AVENUE NORTH TWIN FALLS. ID 83301

H. SETILEMENT AGENT:

163 FOURTH AVENUE NORTH
TWIN FALLS, ID 83301
03/25/05

Phone:

(208) 733-3821

PLACE OF SETILEMENT:

TIN:

100.
1o1.
102.
103.

GROSS AMOUNT DUE FROM BORROWER:
Conlracl sales price

367.500.00

Personal property
Sel!lement charges to borrower:
(from line 1400)

820293927

ProraUon Dale· 03125/05
St)MMARY OF SELLER'S TRANSACTION

SETILEMENT DATE·
SUMMARY OF BORROWER'S TRANSACTION
J.

K.
400. GROSS AMOUNT DUE TO SELLER:
401. Contract safes price
402. Personal property
403.

367500.00

1316.11_0

104.
105.

404.
405.

ADJUSTMENTS FOR ITEMS PAID BY SELLER IN ADVANCE:
to
106. Clly/lown taxes
107. Countv taxes
to
108. Assessments
to

ADJUSTMENTS FOR ITEMS PAID BY SELLER IN ADVANCE:
to
406. Cllyllown taxes
to
407. Coun!Y taxes

109.
110.
111.
112.
120. GROSS AMOUNT DUE

....

FROM BORROWER:

368,816.80

200. AMOUNTS PAID BY OR IN BEHALF OF BORROWER:
201. Deposit or earnest monev
202. Principal amount or new loan(s)
203. ExisUno loan(s) taken subJect to
204. Deoosillo Lender
205. A
. FUNDS
206.
207.
208.
209.
ADJUSTMENTS FOR ITEMS UNPAID BY SELLER:
210. Clly/lown taxes
to
211. County taxes
01101105 to 04/21/05

212. Assessments
213.
214.
215.
216.
217.
218.
219.
220. TOTAL PAID BY/FOR

301. Gross amount due front borrower

302. less amount paid byilor borrowe•

303. CASH (

~FROM)(

183.74800

1017!l!';M

0

(line 120)
(One 220}

TO) BORROWER:

1.848.00

330 !1!16 Z5

PE!YOff or second mortaaoe loan
DeoosH I Earnest Monev
01.02.03.04 PROP TAXE_

R

513. IRS
514.
515.
516.
517.
518.
519.
520. TOTAL REDUCTIONS

285,519.19

RR~

7Q

7.4R7 77

16.998 00

535.69
8.500.00

....

IN AMOUNT DUE SELLER:

367,500.00

800. CASH AT SETTLEMENT TO/FROM SELLER:
(

~

367,500.00

REDUCTIONS IN AMOUNT DUE TO SELLER:
Excess dePDSft see lnstrucUons
Setuement charges to seller (One 1400)
ExlsUno loan(s I taken subJect to
Payoff or first mortgage loan

ACTION_COU..EnnoN
JR SIMPLOT
ADJUSTMENTS FOR ITEMS UNPAID BY SELLER:
to
510. City/town taxes
511. Countylaxes
01/01/05 to 04/21105
512. Assessments
to

535.89

....

....

DUE TO SEUER:

500.
501.
502.
503.
504.
505.
506.
507.
508.
509.

lo

BORROWER:
300. CASH AT SETTLEMENT FROMfTO BORROWER:

to

408. Assessments
409.
410.
411.
412.
420. GROSS AMOUNT

3611,816.110 801. Gross 811Ulunl due lo sellar (Nne 420)
285,519.19) 802. Leu lolal reductions In amount due seller
803. CASH ( ~ TO) (

63,297.61

Previous Edition Is Obsolete

Amended 10187

0

(Nne 620}

(

:367,500.00
367,500.00)
0.00

FROM) SELLER: ....
HUD-1 13-11&)·

Rc5PA, H8 4JP5.2

!~~,s~~:J~":o':~n~!'a'i~1~=:rir~:!=~~U:.'=s~::::=~~~~t'.m:~1r'lJ::~:1Jj~~~
dtttm~

ihtt it hat nco~ """"'l'tf'l"41rd

~~~~~='•/~~.1~r,'P.:;~:JJ,~~~p;C::f~2119,Saloorl!aclmlpatWpa!Ral4col<e.lbr..,plio,wiiiiJOII'-.,.,.. ...... r.. a~~~er-.

;o;_~l"l":.Ct!ii:.:"~t::!:,~~:~i.!."£'d'..l'::.l"ml~~~~t.~==~~=.,o;o&::".r:.::f:".=~~';':::"r...:;:'
ld<fttif~<Oilon.....,....

,

Seller'sSignalure

PAGEl
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.

CHARGES
700.

!!Q1.

TOTAL SALES I BROKER'S COMMISSION:
BASED ON PRICE

!Jll!n Qd!li!!!!Yon lee

367,500.00

@

PAID FROM
BORROWER'S
FUNDS
AT
SETTLEMENT

%=

PAIDFROY
SELLER'S ..
FUNbS
AT
SETTLEMENT

%
%

RO?

803. Aooraisal fee
804
Credit reoort
805. lender's lnsoection fee
AnA
Mortaaae Insurance aool
807. Assumollon Fee
AnA
Document Preo Fee
809.
810

811. Tax Service Fee
900 ITEMS REQUIRED BY LENDER TO BE PAID IN ADVANCE·
901.
902.
903.
904.
905.
1000

lnteresl from
01/31/05
Morlaaae Insurance !lfemium lor
Hazard Insurance premium lor

1001.
1002.
1003.
1004.
1005.

Hazard Insurance
Mortaaaelnsurance
Clly property texas
Countv nmnartv taxes

!COS.

Flood /fl_wrance

FirM ln•urance Premium

mos. to
yra.lo

vra.to

for

RESERVES DEPOSITED WITH LENDER·
manlhs fQl $
manlhs tlil $
manlhs®$
monlhs®$
monlhs@$
manlhs ® $
manlhs@$

Annual assessments

1007.
1008. Aggregate Account Adj.
1100 TITLE CHARGES·
110

/day_

@ $

lo

"•llfomonl n• dnslnn r - In

nartrum!h

oermanlh
parmanlh
oermonlh
permanlh
par month
J)<>rmonlh

TITLEFACT INC.

375.00

37!i00

787.80

1,358.00

1102. Abstmr.t or UUe searcl to
11 n•
THfo ovomlnollnn In
1104. nu•lnsuranca blruler In
1105. DocumAnl
~·1106. Noterv fees lo
1107. Attorneys' fees to
Rn•lud

s•"""" ••m• N•~""~'

1108. nne blsurance to

_.1

TITLEFACT INC.

(lndudes above ifems Numbers:

1109. Lende(s coveraoa $
1110. Owne(s coveraae $
1111. Endorsements
1112.
1113.

}

183 Z48.00
367 500.00

TIHa Insurance: $

2145.80

TITLEFACT INC.

40.00

000

ADDITIONAL SETTLEMENT CHARGES:

TITLEFACT INC.
lWIN FALLS CANAL COMPANY
TITLEFACT INC.

25
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•

FALLS COUNTY
Reoot ded f Qf' :

-':41h44

Case No. 52026SM

TitleFact, Inc.
163 Fourth Avenue North

P.O. Box486
Twin Fulls, Idaho 83303

·········-·----

TITLEJ'ACT
04-:U -:tOO!'

pm

2005-008310
'"· Pag..,.: _.
F...,; S 12.00
KRISTJN,\ GLASC.:OC:K
C'oUJity C.1erk
O.O.,.uy: K~U 'C":'Ll 'Rf"~

WARRANTY DEED
FOR VALUE RECEIVED GREGORY S. HULL, a single man, hereinafter called the Grantor, hereby grants,
bargains sells and conveys unto RICHARD B. GIESL~ a married man dealing with his sole and

separat~ property; AND IDAHO TRUST DEEDS, L.C.~ an Idaho .bit:nited Liab~lit':}:":orn~
he~er called Grantee whose address is:
• I
{'C!.. M-e...
~~
CC c"-'
....._,~
~ -::r:=::o~ i$"3-?:.l>l, the following described premises in Twin Falls County, Idaho; to-wit:

=-'

PARCEL NO.I
Township 10 South. Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22: NEY..NEY..SEY..
SUBJECT TO Highway District right of way.
PARCEL N0.2
Township 10 South, Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22: SWY..NEY..SEY..
PARCEL N0.3
Township 10 South, Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22: NWY..NEY..SEY..
AND
Township 10 South. Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22: SEY..NEV..SEV..
SUBJECT TO Highway District right of way.
AND SUBJECT TO a 50.0-foot-wide access easement tor the purpose of ingress and egress on. over and across
said 50.0-foot wide strip of land, said easement being adjacent to and on the northerly side of the East 297.26 feet
of the South boundary of the NEY..SEY.. of Section 22.

EXCEPT
Township 10 South, Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22: A parcel of land located in the NEY..SEY.. and more particularly described as follows:
COMMENCING at the Southeast comer of said Section 22;
THENCE North 00°00'20" West along the East boundary of the SEY.. of Section 22 for a distance of 1326.24 feet
to the Southeast comer of the NEY..SEY.. of Section 22;
THENCE South 89°48'16" West along the South boundary of the NEY..SEV.. of Section 22 for a distance of297.26
feet to the TRUE POINT OF BEGINNING;
THENCE continuing South 89°48'16" West along the South boundary of the NEV.SEY.. of Section 22 for a
distance of 170.0 feet;
THENCE North 00°00'20" West parallel with the East boundary of the SEY.. of Section 22 for a distance of256.24
feet;
THENCE North 89°48'16" East parallel with the South boundary of the NE'/..SEY.. of Section 22 for a distance of
170.00 feet;
THENCE South 00°00'20" East parallel with the East boundary of the NEV..SEY.. of Section 22 for a distance of
256.24 feet to the TRUE POINT OF BEGINNING.
PARCELN0.4
Township 10 South, Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22: NW'4 SEY..

EXCEPT("Hydro Parcel"):
Township l 0 South, Range 16 East. Boise Meridian, Twin Falls County, Idaho
Section 22: A parcel of land located in the SY:.NEY4 and NYaSEY.., more particularly described as follows:
COMMENCING at the Northeast comer of said Section 22 from which the East one-quarter comer bears
South 00"00'00" East, 2651 .40 feet;
THENCE South 00°00'00" East along the East boundary of the NEY.. of Section 22 for a distance of 1325.70 feet
to the Northeast comer of the SEY..NEV.. of Section 22 and being the TRUE POINT OF BEGTNNING:
THENCE North 89°47'09" West for a distance of949.56 feet;
THENCE South 44°43'15" West for a distance of 574.19 feet;
THENCE South 86°02'23" West for a distance of 160.16 feet;
THENCE South 63°11 '20" West for a distance of222.70 feet;
THENCE South 46°32'34" West for a distance of 142.10 feet;
THENCE South 07°28'18" West for a distance of 188.25 feet;
THENCE South 21°24'29" West for a distance of196.80 feet;
THENCE South 46"04'05" West for a distance of168.80 feet;
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THENCE South 42°00'19" West for a distance of 181.27 feet;
THENCE South 01 °51'37" East for a distance of265.01 feet;
THENCE South 20°05'06" West for a distance of82.22 feet;
THENCE South 34"52'45" West for a distance of 123.03 feet;
THENCE South 14°54'45" West for a distance of 120.85 feet;
THENCE South 20"37'44" East for a distance of266.43 feet;
THENCE South 03°32'21" West for a distance of 168.04 feet;
THENCE South 14°51 '31" West for a distance of 292.84 feet;
THENCE South 46°18'25" West for a distance of77.47 feet;
THENCE South 22°26'14" West for a distance of 58.87 feet;
THENCE North 87°18'21" East for a distance of 108.98 feet;
THENCE North 16"36'32'' East for a distance of 449.86 feet;
THENCE North 02°41'08" West for a distance of343.70 feet;
THENCE North 02°16'46" East for a distance of203.19 feet;
THENCE North 18"'53'10" East for a distance of 173.59 feet;
THENCE North 26°08'02" East for a distance of 403.00 feet;
THENCE North 23°11 '22" East for a distance of 466.69 feet;
THENCE North 44"30'48" East for a distance of98.26 feet;
THENCE North 58°26'18" East for a distance of73.88 feet;
THENCE North 68°13'34" East for a distance of365.79 feet;
THENCE North 42°02'06" East for a distance of 415.46 teet;
THENCE North 87°43'48" East for a distance of949.76 feet;
THENCE North 00°00'00" East for a distance of75.00 feet to the TRUE POlNT OF BEGINNING.
I> ARCEL NO. 5
Township 10 South, Range 16 East, Boise Meridian. Twin Falls County, Idaho
Section 22: SWY..NEY..
EXCEPT ("Hydro Parcel"):
Township 10 South, Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22: A parcel ofland located in the S!I.NE'.I.. and N!laSE!I.., more particularly described as follows:
COMMENCING at the Northeast comer of said Section 22 from which the East one-quarter corner bears
South 00°00'00" East 265 1.40 feet;
THENCE South 00°00'00" East along the East boundary of the NEV.. of Section 22 for a distance of 1325.70 feet
to the Northeast corner of the SE'.I..NEY.. of Section 22 and being the TRUE POINT OF BEGINNING;
THENCE North 89°47'09" West for a distance of949.56 feet;
THENCE South 44°43'15" West for a distance of 574.19 feet;
THENCE South 86°02'23" West for a distance of 160.16 feet;
THENCE South 63"11'20" West for a distance of222. 70 feet;
THENCE South 46°32'34" West for a distance of 142.10 feet;
THENCE South 07°28'18" West for a distance of 188.25 feet;
THENCE South 21°24'29" West for a distance of 196.80 feet;
THENCE South 46°04'05" West for a distance of 168.80 feet;
THENCE South 42°00'19" West for a distance of 181.27 feet;
THENCE South 01"51'37" East fora distance of265.01 feet;
THENCE South 20°05'06" West for a distance of 82.22 feet;
THENCE South 34°52'45" West for a distance of 123.03 feet;
THENCE South 14°54'45" West for a distance of 120.85 feet;
THENCE South 20°37'44" East for a distance of266.43 feet;
THENCE South 03°32'21" West for a distance of 168.04 feet;
THENCE South 14"51'31" West for a distance of292.84 feet;
THENCE South46°18'25" West for a distance of77.47 feet;
THENCE South 22°26'14" West for a distance of 58.87 feet;
THENCE North 87"18'21" East for a distance of 108.98 feet;
THENCE North 16"36'32" East for a distance of 449.86 feet;
THENCE North 02°41'08" West for a distance of 343.70 feet;
THENCE North 02°1.6'46" East for a distance of203.19 feet;
THENCE North 18°53'10'' East for a distance of 173.59 teet;
THENCE North 26°08'02" East for a distance of 403.00 feet;
THENCE North 23"11'22" East tbr a distance of 466.69 feet;
THENCE North 44"30'48" East for a distance of98.26 feet;
THENCE North 58"26'18" East for a distance of73.88 feet;
THENCE North 68"13'34" East for a distance of365.79 feet;
THENCE North 42"02'06" East for a distance of 415.46 feet;
TH:ENCE North 87"43'48" East for a distance of949.76 feet;
THENCE Not"th 00°00'00" East for a distance of 75.00 feet to the TRUE POINT OF BEGINNING.
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PARCEL NO,§
Township 10 South, Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22: SE'/.NEY..
SUBJECT TO Highway District right of way.

EXCEPT ("Hydro Parcel"):
Township 10 South, Range 16 East, Boise Meridian, Twin Falls County, Idaho
.
Section 22: A parcel of land located in the SY:zNEV.. and NY:zSEV.., more particularly descnbed as follows:
COMMENCIN"O at the Northeast comer of said Section 22 from which the East one-quarter corner bears
South 00°00'00" East, 2651.40 feet;
THENCE South 00°00'00" East along the East boundary of the NEV.. of Section 22 for a distance of 1325.70 feet
to the Northeast comer of the SEY..NEV.. of Section 22 and being the TRUE POINT OF BEGINNING;
THENCE North 89°47'09" West for a distance of949.56 feet;
THENCE South 44°43'15" West for a distance of574.19 feet;
THENCE South 86°02'23" West for a distance of 160.16 feet;
THENCE South 63°11 '20" West for a distance of222.70 feet;
THENCE South 46°32'34" West for a distance of 142.10 feet;
THENCE South 07°28'18" West for a distance of188.25 feet;
THENCE South 21°24'29" West for a distance of 196.80 feet;
THENCE South 46°04'05" West for a distance of 168.80 feet;
THENCE South 42°00'19" West for a distance of 181.27 feet;
TiiENCE South 01°51'37" East for a distance of265.01 feet;
THENCE South 20"'05'06" West for a distance of82.22 feet;
THENCE South 34°52'45" West for a distance of 123.03 feet;
THENCE South 14°54'45" West for a distance of 120.85 feet;
TiffiNCE South 20°37'44" East for a distance of266.43 feet;
THENCE South 03°32'21 ''West for a distance of 168.04 feet;
THENCE South 14°51 '31" West for a distance o£292.84 feet;
THENCE South 46°18'25" West for a distance of77.47 feet;
THENCE South 22°26'14" West for a distance of58.87 feet;
THENCE North 87° 18'21" East for a distance of 108.98 feet;
THENCE North 16°36'32" East for a distance of 449.86 feet;
THENCE North 02°41 '08" West for a distance of 343.70 feet;
THENCE North 02° 16'4§" East for a distance of203.19 feet;
THENCE North 18°53'10" East for a distance of 173.59 feet;
THENCE North 26"'08'02" East for a distance of 403.00 feet;
THENCE North 23°11'22" East for a distance of466.69 feet;
THENCE North 44"'30'48" East for a distance of98.26 feet;
THENCE North 58°26'18" East for a distance of73.88 feet;
THENCE North 68°13'34" East for a distance of365.79 feet;
THENCE North 42°02'06" East for a distance of 415.46 feet;
THENCE North 87°43'48" East for a distance of949.76 feet;
THENCE North 00°00'00" East for a distance of75.00 feet to the TRUE POINT OF BEGINNING.
AND EXCEPT
A parcel of land located in the SEV..NEV.. of Section 22, Township 10 South. Range 16 E., B.M.• Twin Falls
County, Idaho. and more particularly described as follows:
COMMENCING at the East one~quarter comer of said Section 22 from which the Southeast comer of Section 22
bears South 00°00'20" East 2652.49 feet and being the TRUE POINT OF BEGINNING;
THENCE South 89°53'37" West along the East-West center of Section line for a distance of358.30 feet;
THENCE North 02°53'25" West for a distance of 411.26 feet;
THENCE North 87°25'24" East for a distance of379.42 feet to a point on the East boundary ofthe SEY.NEV.. of
Section 22;
THENCE South 00°00'00" East along the East boundary of the SEV..NEV.. of Section 22 for a distance of 427.12
feet to the TRUE POINT OF BEGINNING.
SUBJECT TO a 25.0-foot-wide county road easement along the Easterly boundary of the described parcel.
TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantee and the Grantee's
heirs and assigns forever. And the said Grantor does hereby covenant to and with the said Grantee, that the
Grantor is the owner in fee simple of said premises; that they are free from all encumbrances except as described
above; and that Grantor will warrant and defend the same from all lawful claims whatsoever.
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STATE OF IDAHO
County of Twin Falls
On this &.~of March, 2005, before me, a Notary Public in and for said State, personally
appeared GREGORY S. HULL, a single man, lmown or identitied to me to be the person whose name is
subscribed to the foregoing instrument and acknowledged to me that he executed the same.

IN WITNESS HEREOF I have hereunto set my hand and official seal the day and year first above written.

~.__v~
Notary Public for Idah~

~~

Residing at Twin Falls
Commission expires 11-28-2008
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TERRY LEE JOHNSON
Attorney at law
P.O.BoxX
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Attorney for: Plaintiff

U~

BY------~--~ . --:-~~

~

CLER~

r.JEPIITV

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***

GREGORY S. HULL
Plaintiff,
vs.
RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants.

)
)
)
)
)
)
)
)
)
)

Case No. CV-2012- 2-lvi

LIS PENDENS

***
TO WHOM IT MAY CONCERN:
Notice is hereby given that an action has been commenced and is now pending in this
Court on the Complaint of above-named Plaintiff and against the above-named Defendants,
Richard B. Giesler and Idaho Trust Deeds, LLC, the object and pray of which Complaint is for
a lease on and a claim to an undivided one-half interest in land, and that the real property in the
County of Twin Falls, State ofldaho affected thereby is particularly described as follows: See
Exhibit "A" attached hereto and made a part hereof.
Dated this }htday of May 2012.

T.=~4-

Attorney for Plaintiff
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STATE OF IDAHO
County of Twin Falls

_sfOn this Kday of May 2012, before me the undersigned, a Notary Public for Idaho,
personally appeared Terry Lee Johnson, know to me to be the person whose name is subscribed
to the foregoing instrument and acknowledge to me that he executed the same.
IN WITNESS WHEREOF, I have hereunto set me hand and affixed my official seal the
day and year in this certificate first above written.

I

.

~-L.~L~
Notary Public~
Residing at:
L
Commission Expires: 07- 2--t ~t 2-
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Parcel 1:
A parcel of land located in a portion of the North half of the Southeast quarter and the South half of the
Northeast quarter, Section 22, Township 10 South, Range 16 East, Boise Meridian, Twin Falls County,
Idaho; said property being more specifically described as follows:
Commencing at the East quarter comer of said Section 22. Said point lies North 00°20'27" East,
2652.38 feet from the Southeast comer of said Section 22. Thence, North 89°45'33' West, 40.00 feet
along the
North boundary of the Northeast quarter of the Southeast quarter, Section 22 to the Real Point of
Beginning.
Thence South 00°20'27" West, 10.00 feet, along the West right of way of 2500 East Road.
Thence: North 89°45'33" West, 327.80 feet, along the North boundary of"Belmont Stakes Subdivision".
Thence North 02°32'38" West, 77.32 feet, along the boundary of "Belmont Stakes Subdivision~~.
Thence: North 89°50'59" West, 945.67 feet, along the North boundary of"Belmont Stakes Subdivision"
to the Northwest comer thereof.
Thence, North 20°13'50" East, 406.12 feet.
Thence, South 89°43'58" East, 162.29 feet.
Thence, North 80°00'49" East, 50.81 feet.
Thence, North 00°16'0211 East, 217.09 feet.
Thence, North 87°46'11 11 East, 968.24 feet, to a point on the East boundary of Section 22.
Thence, South 00°20'47" West, 288.05 feet, along the East boundary of Section 22.
Thence, South 87°46'11" West, 379.42 feet.
Thence, South 02°32'38" East, 411.25 feet, to a point on the South boundary of the Southeast quarter
of the Northeast quarter, Section 22.
Thence, South 89°45'33" East, 318.30 feet, along the South boundary of the Southeast quarter of the
Northeast quarter, Section 22 to the REAL POINT OF BEGINNING.
Parcel 2:
A parcel of land located in a portion of the North half of the Southeast quarter and the South half of the
Northeast quarter, Section 22, Township 10 South, Range 16 East, Boise Meridian, Twin Falls County,
JdahO; said property being more specifically described as follows:
.commencing at the Northeast comer of said Section 22. Said point lies North 00°20'47" East, 2651.30
teet from the East quarter comer of said Section 22. Thence, South 00°20'47" West, 1400.70 feet along
the East boundary of the Northeast quarter of Section 22 to the Real Point of
Beginning.
Thence, South 00°20'47" West, 535.43 feet, along the East boundary of Section 22.
Thence, South 87°46'11" West, 968.24 feet.
Thence, South 00°16'02" West, 217.09 feet.
Thence, South 80°00'49" West, 50.81 feet.
Thence, North 89°43'58" West, 162.29 feet.
Thence, South 20°13'50" West, 406.12 feet, to the Northwest comer of "Belmont Stakes Subdivision".
Thence, South 00°16'02" West, 1394.00 feet, along the West boundaries of"Belmont Stakes
Subdivision" and "Emerald Heights Subdivision".
Thence, North 89°50'59" West, 939.64 feet, along the South boundary of the Northwest quarter of the
Southeast quarter, Section 22.
Thence, North 16°57'19" East, 64.09 feet, to the Southeast corner of a hydro parcel.
Thence, North 16°57'19" East, 449.86 feet, along the Easterly boundary of said parcel.
Thence, North 02°20'21" West, 343.70 feet, along the Easterly boundary of said parcel.
Thence, North 02°37'33" East, 203.19 feet, along the Easterly boundary of said parcel.
Thence, North 19°13'57" East, 173.59 feet, along the Easterly boundary of said parcel.
Thence, North 26°28'49" East, 403.00 feet, along the Southeasterly boundary of said parcel.
Thence, North 23°32'09" East, 466.69 feet, along the Southeasterly boundary of said parcel.
Thence. North 44°51'35" East, 98.26 feet. along the Southeasterly boundary of said parcel.
Thence, North 58°47'05" East, 73.88 feet, along the Southeasterly boundary of said parcel.
Thence, North 68°34'21" East, 365.79 feet, along the Southeasterly boundary of said parcel.
Thence, North 42°22'53" East, 415.46 feet, along the Southeasterly boundary of said parcel.
Thence, North 88°04'35" East, 949.76 feet, along the Southerly boundary of said parcel, extended to32a
point on the East boundary of Section 22 being the REAL POINT OF BEGINNING.
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Parcel 3:
·Township 10 South 1 Range 16 Eastr Boise Meridian1 Twin Falls County1 Idaho
Section 22: SV2NEV4 and NW1f4SE1f4 lying West of the following described "Hydro Parcel":
Township 10 South1 Range 16 East1 Boise Meridian. Twin Falls County1 Idaho
Section 22: A parcel of land located in the S1f2NE% and N1f2SE1f4 1 more particularly described as
follows:
COMMENONG at the Northeast corner of said Section 22 from which the East one-quarter corner bears
South 00°00'00" East, 2651.40 feet;
THENCE South 00°00'00" East along the East boundary of the NE1f4 of Section 22 for a distance of
1325.70 feet to the Northeast comer of the SE1f4NE1A of Section 22 and being the TRUE POINT OF
BEGINNING;
THENCE North 89°47'09" West for a distance of 949.56 feet;
THENCE South 44°43'15" West for a distance of 574.19 feet;
THENCE South 86°02'23" West for a distance of 160.16 feet;
THENCE South 63°11'20" West for a distance of 222.70 feet;
THENCE South 46°32'34" West for a distance of 142.10 feet;
THENCE South 07°28'18" West for a distance of 188.25 feet;
THENCE South 21 °24'29" West for a distance of 196.80 feet;
THENCE South 46°04'05" West for a distance of 168.80 feet;
I 'HENCE South 42°00'19" West for a distance of 181.27 feet;
THENCE South 01 °51'37" East for a distance of 265.01 feet;
THENCE South 20°05'06" West for a distance of 82.22 feet;
THENCE South 34°52'45" West for a distance of 123.03 feet;
THENCE South 14°54'45" West for a distance of 120.85 feet;
THENCE South 20°37'44" East for a distance of 266.43 feet;
THENCE South 03°32'21" West for a distance of 168.04 feet;
THENCE South 14°51'31" West for a distance of 292.84 feet;
THENCE South 46°18'25" West for a distance of 77.47 feet;
THENCE South 22°26'14" West for a distance of 58.87 feet;
THENCE North 87°18'21" East for a distance of 108.98 feet;
THENCE North 16°36'32" East for distance of 449.86 feet;
THENCE North 02°41'08" Wesffor a distance of 343.70 feet;
:;tHENCE North 02°16'46" East for a distance of 203.19 feet·
, THENCE North 18°53'10" East for a distance of 173.59 feet:
· THENCE North 26°08'02" East for a distance of 403.00 feet;
THENCE North 23°11'22" East for a distance of 466.69 feet;
THENCE North 44°30'48" East for a distance of 98.26 feet;
THENCE North 58°26'18" East for a distance of 73.88 feet;
THENCE North 68°13'34" East for a distance of 365.79 feet·
THENCE North 42°02'06" East for a distance of 415.46 feet:
THENCE North 87°43'48" East for a distance of 949.76 feet:
THENCE North 00°00'00" East for a distance of 75.00 feet to the TRUE POINT OF BEGINNING.

a
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r:otStRICT COURT
1WIN FALLS CO .• IOAHO
FILED
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OFT.
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,

)
)
) Case No. CV-2012-2168
Plaintiff(s),
)
vs.
)
) CIVIL PRE-TRIAL ORDER
RICHARD B. GIESLER, etal.,
)
) (Effective 4/1/11)
_____D_e~fe~n~d=a~nt~(s~)_.___________________ )

Pursuant to I.R.C.P. 16 and 40, IT IS HEREBY ORDERED:
1.

TRIAL:

The trial date will be set by separate notice. On the first day of

trial, counsel shall report to the Court's chambers at 8:15 a.m. for a brief final pre-trial
conference.

Unless otherwise ordered, other than the first and last day of trial,

proceedings will convene at 8:30a.m. each morning, and adjourn at approximately 5:00
p.m. each afternoon.
2.

ALTERNATE JUDGES: Notice is hereby given that the presiding judge

assigned to this case intends to utilize the provisions of I.R.C.P. 40(d)(1)(G). Notice is
also given that if there are multiple parties, any disqualification pursuant to I.R.C.P.
40(d)(1)(A) is subject to a prior determination under I.R.C.P. 40(d)(1)(C). The panel of
alternate judges consists of the following judges who have otherwise not been
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disqualified in this action: Judges Bevan, Brody, Butler, Crabtree, Elgee, Higer, Hurlbutt,
Meehl, Wildman and Wood.
3.

PRE-TRIAL CONFERENCES: A pre-trial conference will be conducted

pursuant to I.R.C.P. 16. The date of the pre-trial conference will be set by separate
notice. Counsel for each party is to complete a "Pre-trial Memorandum" pursuant to
Rule 16(d) for the pre-trial conference. The memorandum shall be filed with the Clerk no
later than 7 days before the pre-trial conference. In lieu of the pre-trial conference the
parties may file a pre-trial stipulation pursuant to I.R.C.P. 16.
4.

SCHEDULING AND HEARINGS. The Court holds its regular civil law and

motion calendar on alternating Mondays commencing at 9:00 A.M. Scheduling
conferences, status conferences, pre-trial conferences and miscellaneous matters are
heard starting at 8:30A.M. Motions are heard commencing at 10:00 A.M. Telephone
conferences must be pre-arranged with the Court's clerk, as these will be set at a
specific time. Absent an order shortening time, all motion practice other than motions
for summary judgment will be governed by I.R.C.P. 7. As a matter of courtesy, counsel
are expected to contact the Court's Deputy Clerk, Dorothy McMullen (phone 208-7364036) to schedule hearings and to confirm the availability of opposing counsel for
proposed hearing dates. ANY MATTER REQUIRING TESTIMONY TOTALING MORE
THAN 30 MINUTES SHALL NOT BE SCHEDULED ON THE COURT'S REGULAR
MOTION CALENDAR.

4.A.

Telephone conferences other than status conferences. As an

accommodation to out-of-town counsel and parties, hearings on any pretrial motion
(except scheduling conferences, motions for summary judgment, motions in limine or
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hearings at which testimony is to be offered) may be conducted by telephone
conference call pursuant to I.R.C.P. 7(b) (4). Unless otherwise ordered by the court,
telephone conferences will be held ONLY if all counsel so stipulate and 'the court
approves that stipulation. Counsel requesting a hearing by conference call will be
responsible for arranging for placement of the call through the Court Call program or by
placing the call to the Court's direct line at 208-735-4384. The telephone conference
must be pre-arranged by the time the motion is scheduled for hearing. All Counsel must
appear by telephone conference on a "land line." No cell phone appearances are
permitted.

4.8.

Telephone status conferences. The Court routinely uses status

conference to monitor its cases. Out of town counsel may appear at these conferences
telephonically, subject to these conditions:
A. Appearance by telephone must be arranged with the Court's clerk at
least two weeks in advance.
B.
Counsel requesting to appear telephonically shall arrange the
conference call at their expense.
C. Cell phone appearances shall not be allowed.
D. Counsel not wishing to appear telephonically, may appear in person in
court.

5.

PRE-TRIAL MOTIONS: All motions to join parties or amend the pleadings

(except motions pertaining to punitive damages under I.C. §6-1604) must be filed and
heard so as not to require the continuance or vacation of the trial date, and in no event
less than 120 days before trial. All motions to add claims for punitive damages pursuant
to I.C. §6-1604 must be filed and served so as to be heard not later than 120 days
before trial. All motions for summary judgment must be filed and served so as to be
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heard not later than 75 days before trial. All other non-dispositive pre-trial motions
(including, but not limited to motions in limine) must be filed and scheduled for hearing
not less than 14 days before trial. Exceptions will be granted infrequently, and only
when justice so requires.
S.A.

MOTIONS GENERALLY (applies to every motion).

a. One additional copy marked or stamped "Judge's Copy" of any
motion and opposing papers (including affidavits, and briefs) must be
submitted to the judge's chambers when such documents are filed or
lodged with the clerk of the court. If a party relies upon any case
decided by an appellate court outside of Idaho, a copy of such case
must be attached to the copy of the brief submitted to the judge's
chambers.
b. The amount of time each side will be allotted for oral argument on a
motion will be set by the court.
c. If a notice of hearing is not filed simultaneously with the motion (other
than motions for summary judgment as discussed below), the motion
will be deemed withdrawn.
5.8.

MOTIONS REGARDING DISCOVERY.

a. The Court will not entertain any discovery motion unless accompanied
by a written certification signed by counsel, which confirms that a
reasonable effort has been made to voluntarily resolve the dispute with
opposing counsel certification as required by IRCP 37(a) (2). A party's
obligation to fully and timely respond to discovery requests is distinct
from any obligation imposed by this order, and no party may rely upon
the Order or any deadline it imposes as justification for failing to timely
respond to discovery requests or to supplement prior responses. A
motion to compel must SPECIFICALLY ADDRESS THAT PORTION
OF THE DISCOVERY AT ISSUE and CONTAIN A STATEMENT OF
REQUESTED RELIEF.
b. Absent a stipulation and approval by the Court, all discovery shall be
propounded and served such that responses are due no later than 60
days before trial. Any supplemental responses a party is required to
make pursuant to I.R.C.P. 26(e) or the terms of an earlier discovery
request shall also be served at least 60 days before trial. Any
supplementation of discovery required by the rule shall be made in a
timely manner.
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c. Reasonable expenses incurred when successfully prosecuting or
opposing a motion to compel discovery shall be awarded as provided
in Rule 37(a)(4) of the Idaho Rules of Civil Procedure.

d. MOTIONS TO COMPEL DISCOVERY MUST BE SCHEDULED AND
ARGUED AT LEAST 45 DAYS BEFORE TRIAL.
S.C.

MOTIONS FOR FULL OR PARTIAL SUMMARY JUDGMENT.

a. The party moving for summary judgment shall prepare as separate
documents: (a) a motion; (b) a legal memorandum containing a written
statement of reasons and legal authority in support of the motion, and
(c) a concise statement of the claimed undisputed material facts
alleged by movant. Each statement of facts shall include a reference
to the particular place in the record which supports the claimed fact.
The legal memorandum shall ALSO include a statement, supported by
authority, of the elements of any claim or defense relevant to the
motion.
b. The party opposing a motion for summary judgment shall prepare as
separate documents: (a) a legal memorandum containing a written
statement of reasons in opposition to the motion, and (b) a concise
statement of claimed genuine issues of material fact and/or which are
material facts omitted from the moving party's statement of facts. Each
statement of a fact shall include a reference to the particular place in
the record which supports the factual dispute. The legal memorandum
shall include a statement, supported by authority, of the elements of
any claim or defense relevant to the motion.
c. The schedule for serving briefs and affidavits shall be as set forth in
Idaho Rule of Civil Procedure 56(c). THESE TIME REQUIREMENTS
SHALL BE STRICTLY COMPLIED WITH. IN ADDITION, ALL
SUMMARY JUDGMENT MOTIONS MUST BE SCHEDULED SUCH
THAT THE MOTION IS FULLY SUBMITTED FOR DECISION AT
LEAST 75 DAYS BEFORE TRIAL
d. The hearing on a motion for summary judgment will be set AFTER the
moving party has submitted the motion, legal memorandum and
statement of facts. The hearing date can be obtained from the judge's
court clerk.
6.

WITNESS DISCLOSURES: Each party shall disclose ·the existence and

identity of intended or potential expert or lay witnesses to the extent required by
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interrogatories or other discovery requests propounded by another party. There is no
independent duty to disclose expert or Jay witnesses except as required to adequately
respond to discovery requests or supplement prior responses. If discovery requests
seeking disclosure of expert witnesses are propounded, a plaintiff upon whom such
requests are served shall, in good faith, disclose the existence and identity of potential
or intended expert witnesses at the earliest opportunity, and in accordance with the
Court's Scheduling Order. A defendant upon whom such requests are served shall, in
good faith, identify any potential or intended expert witnesses at the earliest opportunity,
and in accordance with the Court's Scheduling Order.
Any party upon whom discovery is served who intends or reserves the right to
call any expert witness in rebuttal or surrebuttal shall, in good faith, identify such experts
at the earliest opportunity and in accordance with the Court's Scheduling Order.

7.

EXHIBITS AND EXHIBIT LISTS: When and to the extent required to

respond to interrogatories, requests for production or other discovery requests
propounded by another party, a party must identify and disclose any documentary,
tangible or other exhibits that party intends or reserves the right to offer at trial. Absent
a showing of good cause any exhibit which has not been timely disclosed will be
excluded. Without regard to whether discovery concerning a party's exhibits has been
propounded, at or before the pre-trial conference, each party shall: (A) lodge with the
Clerk a completed exhibit list in the form attached to this order (Exhibit. 1 attached) and
the proposed exhibits together with one complete, duplicate marked set of that party's

proposed exhibits for the Judge's use during trial; and (B) deliver to counsel for each
other party a copy of the completed exhibit Jist and duplicate copy of that party 's
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marked exhibits. The exhibit list and duplicate copies need not include exhibits which
will be offered solely for the purpose of impeachment. Unless otherwise ordered, the
plaintiff shall identify exhibits beginning with number "1 ,"and the defendant shall utilize
exhibits beginning with the letter "A". The failure to list a proposed exhibit shall not
preclude a party from offering other exhibits that have been otherwise disclosed in
accordance with the Court's Scheduling Order. At the Pretrial Conference the parties

shall be prepared to advise the Court whether proposed exhibits are or are not
objected to.

8.

AUDIO-VISUAL AND OTHER EQUIPMENT.

Counsel is expected to

notify the Court no later than the pre-trial conference of any need for audio-visual or
other special equipment. The Court provides, an overhead projector with svga and hdmi
inputs, an audio input, a dvd player, a portable television and VHS-format VCR, a small
x-ray viewer, easel, ELMO, and podium. The formats supported by the equipment
issued by the Idaho Supreme Court and the Court are unfortunately limited. Therefore,
any audio or video entered into evidence, by stipulation or otherwise, on a CD or DVD
disc must be submitted as a .wma (Windows Media Audio) file for audio recordings or
as a .mpg file for video recordings. Video recording may also be submitted in
commercial DVD-Video format, however it is counsel's obligation to ensure that the
format of the DVD disc is compatible with the Court's equipment. The Court will not
accept evidence in any other formats. Counsel may furnish and utilize any additional
equipment but must make all such equipment available for use by opposing counsel.
Counsel who furnishes their own equipment should make appropriate arrangements to
set it up in advance so that prolonged delays are not required. The Court will not look
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favorably on delays caused by unfamiliarity with equipment or technical problems that
should have been discovered prior to the proceeding.

9.

JURY SELECTION AND VOIR DIRE:

Unless otherwise ordered, the

struck jury selection method will be utilized. It is the Court's intention to "pre number"
the panel by random computer selection unless objection to this procedure is raised at
the pre-trial conference. The number of alternate jurors will be determined at the pretrial conference. A list of the names and selected information concerning prospective
jurors can be obtained from Jerry Woolley, Twin Falls County Jury Commissioner, P.O.
Box 126, Twin Falls, Idaho 83303 (phone:

208-736-4136) approximately one week

before trial. Any requests for pre voir dire statements to the panel as authorized by
I.R.C.P. 47(i) must be made at the pre-trial conference or such request shall be deemed
waived. The Court will conduct brief initial voir dire examination designed to confirm that
all summoned jurors are qualified to serve, and cannot be disqualified for obvious bias
or lack of impartiality. Thereafter, plaintiff will voir dire the entire jury panel, followed by
defendant. In cases involving multiple parties the method of voir dire examination will
be determined at the pre-trial conference. Challenges for cause may be made at any
time while examining a prospective juror, but in no event later than the conclusion of
questioning of the challenged juror. Pursuant to I.R.C.P. 470) each party shall have four
peremptory

challenges,

plus

one

additional

preemptory

challenge

for

each

additional/alternate juror to be selected provided that multiple co-plaintiffs or codefendants may be required to share a given number of peremptory challenges as
determined at the pre-trial conference. Unless otherwise ordered, the parties will not be
subject to any fixed or arbitrary time limit for voir dire, provided, however, that the Court
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may, in its discretion, limit or terminate voir dire which is excessive, repetitious,
unreasonable, or argumentative.

10.

JURY INSTRUCTIONS: Jury instructions and verdict forms requested by

a party shall be prepared in conformity with I.R.C.P. 51 (a), and shall be filed with the
Clerk (with copies to Chambers) not less than 10 days before trial, or as ordered at the
pre-trial conference. In addition copies of proposed instructions in Microsoft Word
format shall be emailed to the Court's law clerk at stokerlawclerk@co.twin-falls.id.us.
Requested instructions not timely submitted may not be included in the court's
preliminary or final charge. Parties may submit additional or supplemental instructions to
address unforeseen issues or disputes arising during trial. To the extent possible,
proposed instructions and verdict forms shall be submitted in 12-point, "Arial" typeface.
The Court utilizes "stock" instructions, copies of which can be obtained from the Court's
law clerk. The parties may, but are not required to submit additional stock instructions.
11.

JUROR QUESTIONS: In accordance with I.R.C.P. 47(q), the Court will

determine at the pre-trial conference whether to permit jurors to submit written
questions to be posed to trial witnesses in accordance with the Rule.

Counsel are

permitted to review all questions before they are posed to a witness, and register any
objection or comment on the record in the absence of the jury before any juror
questions are posed. After a witness has responded to any juror questions, counsel are
permitted (beginning with the party who called the witness) to pose follow-up questions.
12.

TRIAL BRIEFS:

The Court encourages (but does not require) the

submission of trial briefs which address important substantive or evidentiary issues
each party expects to arise during trial. Any trial briefs shall be prepared, exchanged
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between the parties, and lodged with the Clerk (with copies to Chambers) at least 10
days prior to trial.

13.

PROPOSED FINDINGS AND CONCLUSIONS: If the trial is to the Court

without a jury, each party shall, within 14 days before trial, file with the Clerk (with
copies to Chambers) and serve upon all other parties Proposed Findings of Fact and
Conclusions of Law which support that party's position concerning the appropriate
resolution of the case.

14.

REQUEST TO VACATE TRIAL SETTING: In setting cases for trial, the

Court has taken into account the needs of the parties and the case, availability and
convenience of counsel, as well as its own personnel, facilities and the interests of
counsel and parties in other pending cases and any stipulations of the parties for trial
dates as set forth in the Court's Scheduling Order. A request to vacate or continue an
existing trial setting works inconveniences and hardships on the Court, its staff and
other litigants, and impairs the Court's ability to efficiently manage its docket and
calendar. For these reasons, requests (including stipulations) to vacate or continue a
trial will be granted only in the face of unusual and unforeseen circumstances, and
when the interests of substantial justice to the litigants so require. Any party requesting

or stipulating to vacate a trial setting must submit a specific written statement
concerning the reasons for the request, and must certify, in writing, that the request or
stipulation has been discussed with the parties represented by counsel, and such
parties have no objection to the request or stipulation. An order granting a request to
vacate or continue a trial setting may be conditioned upon terms (including orders that
the requesting party or attorney reimburse other parties or their attorneys for attorney's
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fees .incurred for preparation which must be repeated or expenses advanced in
anticipation of the trial setting which cannot be avoided or recovered).

An order

vacating or continuing a trial setting shall not serve to alter the deadlines set forth in this
order, or the Scheduling Order, and unless otherwise stipulated or ordered, the specific
calendar dates associated with any deadlines shall be adjusted in reference to the new
or amended trial date.

15.

SANCTIONS FOR NON-COMPLIANCE:

A failure to comply with this

order or the deadlines it imposes in a timely manner subject a non-compliant party
and/or counsel to an award of sanctions pursuant to I.R.C.P. 16(i) and/or other
applicable rules, statutes or case precedent.

DATED

this~ day <CA~L.Q h 2ot;;l~.:----
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CERTIFICATE OF MAILING/DELIVERY

I hereby certify that on the 7th day of August 2012, I caused to be served a true
and correct copy of the foregoing PRE-TRIAL ORDER, by the method indicated below,
and addressed to the following:

nti.s.

Terry Johnson
Attorney At Law
PO Box X
Twin Falls, ID 83303

Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder

Andrew Wright
Wright Brothers Law Office, PLLC
PO BOX226
Twin Falls, ID 83303

((u.s. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder
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_ _ _ _ _ _,DISTRICT JUDGE

CASENO.

_ _ _ _ _ _ ,DEPUTY CLERK
_ _ _ _ _ _, COURT REPORTER

DATE:

CASE:

vs.

NO

DATE

DESCRIPTION

ID

OFFD

OBJ

ADMIT

13
46

•

•

DJS{R ,

r.

l W/M ~,., Ll~ Cour· .
''•A L<'
rI

-- ·.>CO.. I AHo

,~ ~~. ,~,..
: '-

2012SEP!o
TERRY LEE JOHNSON
Attorney At Law
P.O. Box X
527 Blue Lakes Blvd.
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Attorney for : Plaintiff

~~

'

I

j.

I!

.

MH 10: /'

---·-

BY

CL£

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***
)

GREGORY HULL

)
)
)
)
)
)

Plaintiff,
vs.
RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants.

Case No. CV-2012-2168
NOTICE OF INTENTION
TO TAKE DEFAULT

)
)

***
TO: Richard B. Gielser and Idaho Trust Deeds, LLC and attorney Andrew B. Wright:
Pursuant to Rule 55 (b) of the Idaho Rules of Civil Procedure your are hereby notified of
the undersigned's intention to take default and to submit default proof to the Court by affidavit a
any time after six (6) days from the date of this notice, unless you have prior to that time filed
a written motion or a written answer to the Complaint filed herein.

'fh day of September, 2012.
Ten;rr:e<;hns
Attorney for PI tiff
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TO TAKE DEFAULT
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

DATED this

~

1
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•
CERTIFICATE OF MAILING

I, hereby certify that I am a resident attorney of the State of Idaho and that on the
Th day of September, 2012, I served a copy of the foregoing document upon attorney for the
Defendant, by depositing a true copy thereof in the United States mail, postage prepaid, in an
envelope addressed to:
Andrew B. Wright
1166 Eastland Drive North
P.O. Box 226'
Twin Falls, Idaho 83303-0226

NOTICE OF INTENTION
TO TAKE DEFAULT
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FILED

Andrew B. Wright [ISB No. 6812]
WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Drive North
P.O. Box226
Twin Falls, ID 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: A Wright@WrightBrothersLaw.Com
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CLERK
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Attorneys for Richard B. Giesler and Idaho Trust Deeds, LLC

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,
Plaintiff/Counterdefendant,
vs.
RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC,

)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168
ANSWER, COUNTERCLAIM, AND
DEMAND FOR JURY TRIAL

Defendants/Counterclaimants.
__________________________
)
COMES NOW Defendant Richard B. Giesler ("Giesler") and Defendant Idaho Trust
Deeds, LLC ("Idaho Trust," and collectively with Giesler, the "Defendants"), by and through
their attorney of record Andrew B. Wright of the law firm Wright Brothers Law Office, PLLC,
as and for an Answer to the Complaint filed by Plaintiff Gregory Hull ("Hull") plead and allege
as follows:
FIRST DEFENSE
Hull's Complaint, and each and every allegation contained therein, fails to state a claim
against Defendants upon which relief can be granted.
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SECOND DEFENSE

Defendants deny each and every allegation contained in Hull's Complaint, unless
expressly and specifically hereinafter admitted.
I.

With regards to Paragraph 1 of Hull's Complaint, Defendants admit that Hull is a

resident of Twin Falls County. Defendants deny the remaining allegations contained therein.
2.

With regards to Paragraph 2 of Hull's Complaint, Defendants admit that Giesler is

a resident of Twin Falls County and has an interest in the property. Defendants further admit
that Hull transferred the property described in the Warranty Deed attached as Exhibit D of the
Complaint to the Defendants. Defendants deny the remaining allegations contained therein.

3.

With regards to Paragraph 3 of Hull's Complaint, Defendants admit that Idaho

Trust is solely owned by Giesler, is an Idaho limited liability company in good standing with its
principal place of business in Twin Falls County, Idaho, and has an interest in the property.
Defendants further admit that Hull transferred the property described in the Warranty Deed
attached as Exhibit D of the Complaint to the Defendants. Defendants deny the remaining
allegations contained therein.
4.

With regards to Paragraph 4 of Hull's Complaint, Defendants admit that Hull

transferred the property described Ln the Warranty Deed attached as Exhibit D of the Complaint
to the Defendants in approximately the Spring of2005. Defendants deny the remaining
allegations contained therein.
5.

With regards to Paragraph 5 of Hull's Complaint, Defendants admit that the

Defendants subdivided a portion of the real property. Defendants deny the remaining allegations
contained therein.
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With regards to Paragraphs 6, 7, 13-16, 18-23, 26, 28-30, 33, and 36 of Hull's

Complaint, Defendants deny the allegations contained therein.
7.

With regards to Paragraph 8 of Hull's Complaint, Defendants admit that they paid

Hull related to subject real property. Defendants deny the remaining allegations contained
therein.
8.

With regards to Paragraph 9 of Hull's Complaint, Defendants admit that Hull

farmed the real property and Hull made some water and rent payments. Defendants deny the
remaining allegations contained therein.
9.

With regards to Paragraph 10 of Hull's Complaint, Defendants admit that Hull

performed work on real property growing winter wheat and alfalfa hay. Defendants deny the
remaining allegations contained therein.
10.

With regards to Paragraph 11 ofHull's Complaint, Defendants admit that the

Defendants are the owner of the subject real property and provided notice of the termination of
Hull's tenancy. Defendants deny the remaining allegations contained therein.
11.

With regards to Paragraph 12 of Hull's Complaint, Defendants admit that they

own irrigation equipment that was on the subject real property. Defendants deny the remaining
allegations contained therein.
12.

With regards to Paragraphs 17, 24, and 27 of Hull's Complaint, Defendants re-

allege their previous denials as if set forth herein.
13.

With regards to Paragraph 25 of Hull's Complaint, Defendants admit that the

property is owned by the Defendants, deny that there ever was an express trust created, deny that
they own the property jointly with Hull, and deny that Hull has a one-half undivided interest in
the property. Defendants deny the remaining allegations contained therein.

ANSWER, COUNTERCLAIM, AND DEMAND FOR JURY TRIAL -

3-

51

14.

•

•

With regards to Paragraph 31 of Hull's Complaint, Defendants admit that Hull

executed and delivered to Defendants a warranty deed, attached as Exhibit D to the Complaint,
conveying complete legal title to the property to the Defendants. Defendants deny the remaining
allegations contained therein.
15.

With regards to Paragraph 32 of Hull's Complaint, Defendants admit that Giesler

is a licensed real estate broker. Defendants deny the remaining allegations contained therein.
16.

With regards to Paragraph 34 of Hull's Complaint, Defendants admit that the

deed was absolute in form and deny that Hull has any interest in the property. Defendants deny
the remaining allegations contained therein.
17.

With regards to Paragraph 35 of Hull's Complaint, Defendants admit that it has

refused to pay Hull funds and property not owed or due to Hull. Defendants deny the remaining
allegations contained therein.
THIRD DEFENSE

Hull's claims are barred in whole or in part by the doctrines of waiver, estoppel, laches,
failure to mitigate, lack of consideration, unclean hands, satisfaction, coercion, duress, mistake,
statute of limitations, statute of frauds, surrender, termination, forfeiture, consent, merger, and
unconscionability.
FOURTH DEFENSE

Any and all of Hull's claims that are not barred in whole must be set off against all
damages caused by or amounts owed by Hull to Defendants.
FIFTH DEFENSE

Defendants have not been able to engage in sufficient discovery to learn all of the facts
and circumstances related to the matters described in Hull's Complaint, and therefore request the
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Court to permit Defendants to amend their Answer and assert additional affirmative defenses or
abandon affirmative defenses once discovery has been completed.
DEMAND FOR JURY TRIAL
A jury trial is demanded on all issues, with a jury of no less than twelve members.

fRAYER FOR RELIEF
WHEREFORE, Defendants prays for judgment as follows:
1.

That Hull's Complaint be dismissed with prejudice and Hull take nothing

thereunder;
2.

That Defendants be awarded attorney fees incurred in defending this action,

pursuant to Idaho Code§ 12-120;
3.

That Defendants be awarded costs and disbursement necessarily incurred in

defending this action, pursuant to I.R.C.P. 54; and
4.

For such other and further relief as the Court may deem just and proper.

COUNTERCLAIM
COMES NOW Defendant Richard B. Giesler ("Giesler") and Defendant Idaho Trust
Deeds, LLC ("Idaho Trust," and collectively with Giesler, the "Counterclaimants"), as and for a
counterclaim against the Plaintiff/Counterdefendant Gregory Hull ("Hull"), plead and allege as
follows:
PARTIES, JURISDICTION, AND VENUE
1.

Giesler is a resident of Twin Falls County, Idaho.

2.

Idaho Trust is an Idaho limited liability company with its principal place of

business in Twin Falls County, Idaho.
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3.

Hull is a resident of Twin Falls County, Idaho.

4.

This Court has jurisdiction over the claims and parties to this action.

5.

Venue is proper in Twin Falls County.
BREACH OF CONTRACT

6.

Counterclaimants re-assert the allegations set forth above in this Counterclaim.

7.

Since approximately 2005, Counterclaimants made several loans to Hull, rented

farm property located in Twin Falls County to Hull, and paid various expenses owed by Hull.
8.

To date, Hull has not fully re-paid the Counterclaimants for the amounts due to

the Counterclaimants on the above-described loans, farm rent and expenses, and other personal
expenses that Hull incurred, Counterclaimants paid, and Hull agreed to reimburse
Counterclaimants.
9.

As a direct result of the above-described breaches of contract, Counterclaimants

have been damaged by Hull for the above-described amounts not paid by Hull.
Counterclaimants have been damaged in an amount to be shown by the evidence at trial.
10.

Pursuant to Idaho Code§ 28-22-104, Counterclaimants are entitled to

prejudgment interest on the above-mentioned funds at the rate of 12 percent per annum from the
date payment was due until judgment is entered.
11.

Counterclaimants are entitled to recover reasonable costs and attorney's fees for

bringing this action pursuant to Idaho Code, including Idaho Code§ 12-120. In the event of
default, a reasonable attorney's fee is $5,000.
UNJUST ENRICHMENT
12.

Counterclaimants re-assert the allegations set forth above in this Counterclaim.
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Counterclaimants and Hull had a contract implied in law based upon

Counterclaimants' several loans made to Hull, farm property Counterclaimants' rented to Hull,
and Hull's expenses paid by Counterclaimants, for which it would be unjust for Hull to keep
without providing payment to Counterclaimants.
14.

Hull's failure to pay Counterclaimants after receiving the above-described

benefits from Counterclaimants resulted in a breach of the contract implied in law.
15.

As a direct and proximate result of Hull's above-described breach of the contract

implied in law, Counterclaimants have been damaged by Hull and are entitled to the amount
proven at trial that Hull was unjustly enriched as a result of the benefits provided by the
Counterclaimants.
16.

Pursuant to Idaho Code § 28-22-104, Counterclaimants are entitled to

prejudgment interest on the above-mentioned benefits at the rate of 12 percent annum from the
date the benefits were provided until judgment is entered.
17.

Counterclaimants are entitled to recover reasonable costs and attorney's fees for

bringing this action pursuant to Idaho Code, including Idaho Code § 12-120. In the event of
default, a reasonable attorney's fee is $5,000.
CONVERSION

18.

Counterclaimants re-assert the allegations set forth above in this Counterclaim.

19.

Counterclaimants owned irrigation equipment located on the above-described

property.
20.

Upon information and belief, Hull intentionally and unlawfully took irrigation

equipment and refuses to return it to the Counterclaimants, its rightful owner, all of which
resulted in Hull committing the tort cf conversion.
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As a direct and proximate result of Hull's conversion of Counterclaimants'

irrigation equipment, Counterclaimants have been damaged by Hull, which damage includes the
value of the irrigation equipment. Hull damaged Counterclaimants in a sum to be shown by the
evidence at trial.
22.

Pursuant to Idaho Code § 28-22-104, Counterclaimants are entitled to

prejudgment interest on the above-mentioned benefits at the rate of 12 percent annum from the
date the irrigation equipment was taken until judgment is entered.
23.

Counterclaimants are entitled to recover reasonable costs and attorney's fees for

bringing this action pursuant to Idaho Code, including Idaho Code§ 12-120. In the event of
default, a reasonable attorney's fee is $5,000.
UNLAWFUL DETAINER

24.

Counterclaimants re-assert the allegations set forth above in this Counterclaim.

25.

Upon information and belief, Hull continues to possess the subject real property

without Counterclaimants' permission and in violation of Counterclaimants' notice of
termination of lease.
26.

All notices required by law have been served upon Hull in the required manner.

27.

Counterclaimants desire to terminate the tenancy and are entitled to possession of

the subject real property based on proper notice of termination of the tenancy.
28.

As a direct and proximate result of Hull's above-described unlawful detainer,

Counterclaimants have been damaged by Hull, which include the loss of the use of the subject
property. Counterclaimants have been damaged by Hull in a sum to be shown by evidence at
trial.
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Counterclaimants are further entitled to recover reasonable court costs, including

attorney's fees, as provided by Idaho law, including Idaho Code§§ 6-324 and 12-120.
DEMAND FOR JURY TRIAL

A jury trial is demanded on all issues, with a jury of no less than twelve members.
PRAYER FOR RELIEF

WHEREFORE, Counterclaimants pray for judgment against Hull as follows:
1.

For damages caused by Hull as a result of his breach of contract with the

Counterclaimants, which amount will be proven at trial;
2.

For damages in the amount that Hull was unjustly enriched from the benefits he

received from the Counterclaimants, which amount will be proven at trial;
3.

For damages for the irrigation equipment that Hull unlawfully took from the

Counterclaimants, which amount will be proven at trial;
4.

For damages for Hull's unlawful detainer and an order requiring that he vacate the

subject property;
5.

For pre-judgment interest on the amount due and owing;

6.

For reasonable attorney's fees and costs incurred in pursuing this claim. In the

event of default, a reasonable attorney's fee is $5,000; and
7.

For such other and further relief as the Court deems just and proper.

DATED this /Z-day of September, 2012.

.-.

B. Wright
Attorney for Richard B. Giesler and
Idaho Trust Deeds, LLC

ANSWER, COUNTERCLAIM, AND DEMAND FOR JURY TRIAL -

9-

57

'

.

•

CERTIFICATE OF SERVICE

•

ll

I HEREBY CERTIFY that on the
day of September, 2012, I caused a true and
correct copy of the foregoing document to be served upon the following person(s) in the
following manner:
Terry Lee Johnson
P.O. Box X
Twin Falls, ID 83303-0080

[X]
[ ]
[ ]
[X]
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U.S. Mail, Postage Prepaid
Express Mail
Hand Delivery
Facsimi (208) 734-6052
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TERRY LEE JOHNSON
Attorney at law
P.O.BoxX
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Facsimile: (208)734-6052
Attorney for: Plaintiff
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

* )* *

GREGORY HULL
Plaintiff/
Counterdefendant,
vs.
RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants/
Counterclaimants.

)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168
REPLY TO DEFENDANTS'
COUNTERCLAIM

***
COMES NOW the Plaintiff and replies to Defendants' Counterclaim as follows:
I.

Defendants' Counterclaim fails to state a cause of action upon which affirmative
relief may be granted.

n.
Plaintiff admits the allegations contained in paragraphs 1 through 6 of Defendants'
Counterclaim.

REPLY TO DEFENDANT'S COUNTERCLAIM
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ill.

Plaintiff admits that Defendants have made monetary advances to him since 2005, and
have leased their share of the real property in question to Plaintiff during said time, and that
Defendants along with the Plaintiff have shared and paid the water costs on the real property
in question during said time, but Plaintiff specifically denies each and every other allegation
and innuendo contained in paragraphs 7 and 13 of Defendants' Counterclaim.
Plaintiff affirmatively alleges that Defendants have been over paid by Plaintiff in
excess of$25,000.00 from said time to date.

N.
Plaintiff specifically denies each and every allegation contained in paragraphs 8, 9,
10, 14, 15, 16, 19, 20, 21, 22, 25, 27, 28 ofDefendants' Counterclaim.

v.
Plaintiff admits that the prevailing party may be entitled to attorney fees after the trial
of this action, but specifically denies each and every other allegation contained in paragraphs,
11, 17,23 and 29 ofDefendants' Counterclaim.
VI.
Plaintiff admits and denies the allegations in paragraphs 12, 18 and 24 as set forth
above, and hereafter, of Defendants' Counterclaim.

vn.
Plaintiff admits receiving a notice of Defendants' intention to not lease Defendants'
half of the real property to Plaintiff after the 2012 farming season, but specifically denies
each and every allegation in paragraph 26 of Defendants' Counterclaim.

REPLY TO DEFENDANT'S COUNTERCLAIM
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WHEREFORE Plaintiff prays that Defendants take nothing by their Counterclaim and
that Plaintiff be awarded reasonable attorney fees and costs in havmg to defend against the
same, and for such other and further relief as the courts deems just and equitable in the
premises.
Dated this

/7~day of September, 2012

CERTIFICATE OF MAILING
I, hereby certify that I am a resident attorney of the State of Idaho and that on the 11"
day of September , 2012, I served a copy of the foregoing document upon the below listed, by
depositing a true copy thereof in the United States mail, postage prepaid, in an envelope
addressed to:
Andrew B. Wright
1166 Eastland Drive North Suite A
P.O. Box226
Twin Falls, Idaho 83303-0226

REPLY TO DEFENDANT'S COUNTERCLAIM
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OISTRIIOURT
TWIN FALLS CO. IDAHO
FILED

2012 SEP 21 AH 10: ItS
BY

CLERK

----J=w~--DEPUTY
iN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OFTWIN FALLS
GREGORY HULL,
Case No. CV-2012-2168
Plalntlff(s),

vs.

STIPULATION FOR
SCHEDULING AND PLANNING

RICHARD B. GIESLER, eta!.,
Defendant(s}.

The above parties hereby stipulate to· the following scheduling deadlines:
~

EXPERT~TNESSES

(Plaintiff's experts)

1.

I UJ

days before trial, plaintiff shall disclose each person plaintiff
Intends to call as an expert witness at trial and state the subject matter on which the
wttness Is expected to testify. ·

tfO days before trial, plaintiff shall disclose all Information required by
2.
Rule 26(b)(4) of the Idaho Rules of Civil Pro~edure regarding expert witnesses.
3.
30 days before trial, defendant shall complete any depositions of the
plaintiff's initial expert witnesses.

(Defendant's experts)

4.
qo
days before trial, defendant shall disclose each person defendant
Intends to call as an expert witness at trial and state the subject matter on which the
witness is expected to testify.

fL1

5.
days before trial, defendant shall disclose all information required
by Rule 26(b)(4) of the Idaho Rules of Civil Procedure regarding expert witnesses.

4
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6.
30 days before trial, plaintiff shall complete any depositions of the
defendant's expert witnesses.
(Plaintiff's rebuttal experts)
7.
7f
days before trial, plaintiff shall disclose each person plaintiff
intends to call as an expert witness at trial to rebut new information or Issues disclosed
or raised by the defendant.

tcJ

8.
days before trial, plaintiff shall disclose all information required
by Rule 26(b)(4) of the Idaho Rules of Civil Procedure regarding the rebuttal expert

witnesses.

9.
30
days before trial, defendant shall complete any depositions of
the plaintiffs rebuttal expert witnesses.
B.

LAY WITNESSES

1. _
t[O
days before trial, plaintiff shall disclose each person plaintiff
intends to call as a lay w\tness at trial (excluding· impeachment witnesses).

/,{J

·2.
days before trial, defendant shall disclose each person
defendant intends to call as a lay witness at trial (excluding impeachment wlttlesses).

3.

30

days before trial, plaintiff shall disclose each lay wttness

(excluding impeachment witnesses) plaintiff Intends to call at trial ·to rebut new
Information or issues disclosed or raised by the defendant.

4.

t.f

days before trial~ all parties shall complete any depositions of lay

witnesses.

·c.

.DEADLINES FOR ·tNiiiATING DISCOVERY
1.

/0

days before '"trial Is the last day for serving Interrogatories,

f'A

requests for production, requests to permit entry upon land or other property, and
requests for admission.
2.

1/J

days before trial Is the last day for filing motions for a physical or

mental examination.
D.

DeADLINE FOR SUPPLEMENTAL RESPONSES TO DISCOVERY

1.
;a2
days before trial, all parties must serve any supplemental
response to discovery required by Rule 26(e) of the Idaho Rules of Civil Procedure.

5
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DEADLINE FOR DISCLOSURE OF EXHIBITS

'1 • ---~-~~-'---- days before trial all parties must disclose all proposed trial
exhibits.

F.

PRETRIAL MOTIONS

1.
/~ d
_ days before trial Is the last day to file motions to add additional
parties to the lawsutt.

!50

days before trial is the last day to file a motion to amend the
2. _
olaims between . existing parties to the lawsuit, including to add a claim for punitive
damages.
G.

TRIAL SETTING
1. This case can be set for a trial to commence on or after
~ Pl 1~
Note, that absent extremely compelling circumstances, no case will be set
for trial more than 510 days from the date of filing the complaint.

.1-,c-·

2. It Is estimated that the trial will take

':/

. days.

3. This case is ·to be triad as a:
court1rlal

-....-x-7-<'-----lury trtat
I

4. Parties preference for trtal dates: (Please confer and complpte.

Po

not

alJ:ach tcunavallable .dates11 ).
(a)

(b)
(c)
H.

Week ofTuesday, ----,~;..;.;.~.;.;;,_t,_.;_ _ _ _ _ _ _, 20~. , ~ ~
Week of Tuesday, :t~t< II
, 20 ~. ~~
Week of Tuesday,

J.~:Jt.

''K

, 204.

tb .~

MEDIATION
1. The parties agree to medlatlon:YesY

No_

2. If yes:

a. The parties agree to submit to mediation with a mediator mutually
·agreed upon.
b. Mediation shall begin

/2<'2.

days prior to trial.

c. Unless otherwise agreed in writing between the parties, the cost of
mediation sh~ll be equally divided between the parties.

6
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Tne parties reserve the rfght to amend this stipulation by :agreement of all

parties, subject to Court approval; each_ party reserves the right to seek
. amendmen-t hereof by Court order, and to request further statua conferences for
suoh purpoae, in accordance with J.R.C.P.16{a) and 16(b).

Co.unselror Plalntiff(s):

Date:

Date:

------
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DISTRICT COURT

Fifth Judicial District

Ct':Jnty of Twin Falla· State of Idaho

SEP 24 2012
By

~<

J:?ui'JJL

c~

Deputy Clerk

THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR lWIN FALLS COUNTY

GREGORY HULL,
Plaintiff.
vs
RICHARD B. GIESLER et al,
Defendants.

)
)
)
)
)
)
)
)

Case CV 12-2168

ORDER APPROVING
STIPULATED SCHEDULING
ORDER, PRE-TRIAL AND
JURY TRIAL NOTICE

-------------)
A Stipulation for Scheduling and Planning was filed in the above-entitled
case on September 21, 2012. A formal pre-trial conference pursuant to IRCP 16
shall be conducted on May 6, 2013 at 9:00 am. In lieu thereof the parties may
present a written stipulation pursuant to IRCP 16(e) no later than three business
days prior to the scheduled pre-trial conference. Trial to the Court and a twelve
person jury shall commence promptly at 8:30a.m. on June 4, 2013 and continue
until5:00 pm on June 7, 2013.
DATED this 24 day of September, 2012.

Ran
Dist
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CERTIFICATE OF SERVICE

I hereby certify that on this 24th day of September, 2012, I served a true and
correct copy of the foregoing Pre-Trial and Jury Trial Notice on:
Terry Lee Johnson
Attorney at Law
P.O. BoxX
Twin Falls, Idaho 83303-0080
Andrew B. Wright
Attorney at Law
P. 0. Box 226
Twin Falls, Idaho 83303-0226
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0\STRICT COUR1
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TERRY LEE JOHNSON
Attorney At Law
P.O. Box X
527 Blue Lakes Blvd.
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Facsimile: (208)734-6052
E-mail: johnson terrvlee@yahoo.com
ISB No. 1521
Attorney for : Plaintiff

BY ___.-----cl[lfK

~ot.Ptrn

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***

GREGORY HULL

)
)
)
)
)
)
)
)
)
)
)

Plaintiff/
Counterdefenehunt,
vs.
RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defenehunts/
Counterclaimants.

Case No. CV-2012-2168
NOTICE OF SERVICE

***
TO: Clerk of the above-entitled Court.
YOU WILL PLEASE TAKE NOTICE that, the Plaintiff by and through his attorney of
record, Terry Lee Johnson, served a copy of Plaintiff's First Set OfInterrogatories and Request For

Production to Defendant and this Notice ofService, upon, Andrew B. Wright attorney for Defendant
on the 20th day ofDecember, 2012, by depositing same in the United States mail, postage prepaid,
in an envelope addressed to:

Andrew B. Wright
1166 Eastland Drive North Suite A
P.O. Box226
Twin Falls, Idaho 83303-0226
Dated the 20th day ofDecember, 2012.

NOTICE OF SERVICE

1
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Andrew B. Wright [ISB No. 6812]
WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Drive North
P.O. Box226
Twin Falls, ID 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: AWright@WrightBrothersLaw.Com
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Attorneys for Richard B. Giesler and Idaho Trust Deeds, LLC

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,
Plaintiff/Counterdefendant,
vs.
RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC,

)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168

NOTICE OF SERVICE

Defendants/Counterclaimants.
___________________________
)
NOTICE IS HEREBY GIVEN that, pursuant to Rules 33 and 34 of the Idaho Rules of
Civil Procedure, Defendants/Counterclaimants served their 1st Set of Interrogatories and
Requests for Production of Documents, together with a copy of this Notice of Service, by
depositing the same in the United States Mail, postage prepaid, to the following party:
Terry Lee Johnson
P.O. Box X
Twin Falls, ID 83303-0080
Said documents were mailed on the 28th day of December, 2012.

NOTICE OF SERVICE - 1 -
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'·

DATED this

•

Z{'day of December, 2012.

•

WRIGHT BROTHERS LAW OFFICE, PLLC

wB. Wnght
Attorneys for Defendants/Counterclaimants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on theN'day of December, 2012, I caused a true and correct
copy of the foregoing document to be served upon the following person(s) in the following
manner:
Terry Lee Johnson
P.O. Box X
Twin Falls, ID 83303-0080

NOTICE OF SERVICE - 2 -
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TERRY LEE JOHNSON
Attorney At Law
P.O. Box X
527 Blue Lakes Blvd.
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Facsimile: (208)734-6052
E-mail: johnson terrylee@yahoo.com
ISB No. 1521
Attorney for : Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***

GREGORY HULL

)
)
)
)
)
)
)
)
)
)
)

Plaintiff/
Counterdefendant,
vs.
RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants/
Counterclaimants.

Case No. CV-2012-2168
NOTICE OF SERVICE

***
TO: Clerk of the above-entitled Court.
YOU WILL PLEASE TAKE NOTICE that, the Plaintiff by and through his attorney of
record, Terry Lee Johnson, served a copy of Plaintiff's Second Set OfInterrogatories and Request

For Production and Request to Admit and this Notice ofService, upon, Andrew B. Wright attorney
for Defendant on the

;Z.c~y of March,

2013, by depositing same in the United States mail,

postage prepaid, in an envelope addressed to:

Andrew B. Wright
1166 Eastland Drive North Suite A
P.O. Box226
Twin Falls, Idaho 83303-0226
Dated the~ t>~y of March, 2013 .

NOTICE OF SERVICE

1
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TERRY LEE JOHNSON
Attorney At Law
P.O. Box X
527 Blue Lakes Blvd.
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Facsimile: (208)734-6052
E-mail: johnson ten:ylee@yahoo.com
ISB No.1521
Attorney for : Plaintiff

IN THE DISTRICT COURT OF THE FIFTII JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***

vs.

)
)
)
)
)

RICHARD B. GIESLER and
Idaho Trust Deeds, LLC

)
)
)

GREGORY HULL
Plaintiff!
Counterdefendant,

Case No. CV-2012-2168
NOTICE OF SERVICE

)
)
)

Defen~ts/

Counterclaimants.

***
TO: Clerk of the above-entitled Court.
YOU WILL PLEASE TAKE NOTICE that, the Plaintiff by and through his attorney of
record, Terry Lee Johnson, served a copy of Plaintiff's Answers to Defendant's First Set Of

Interrogatories and Request For Production and this Notice ofService, upon, Andrew B. Wright
attorney for Defendant on the.Zo-t-'--'day of March, 2013, by depositing same in the United States
mail, postage prepaid, in an envelope addressed to:

Andrew B. Wright
1166 Eastland Drive North Suite A
P.O. Box226
Twin Falls, Idaho 83303-0226
Dated the AO~y of March, 2013 .

TerfYLOOOhn o
Attorney 'for Pla::ff
NOTICE OF SERVICE

1
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TERRY LEE JOHNSON
Attorney At Law
P.O. Box X
527 Blue Lakes Blvd.
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Attorney for :
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***
GREGORY HULL
Plaintiff/
Counterdefendant,
vs.

)
)
)
)

Case No. CV-2012-2168
NOTICE OF HEARING

)

RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants/
Counterclaimants.

)
)
)
)
)
)

***
TO: DEFENDANTS/COUNTERCLAIMAINTS AND TO ANDREW WRIGHT,
YOUR ATTORNEY:

You will take notice that on
2013, at

q.' tJiJ

rVJIHtcfcuq

the {;'-/1v

day of

n14+f

o'clock Cc- .m. or as soon thereafter as counsel can be heard, in this

Court, the undersigned will call up for hearing the said party's Motion To Compel Answers To
Plaintiff's First Set Of Interrogatories and Requests For Production Of Documents.
Oral argument is requested.
f.;./
~/-A:/J
DATED this --/1--~--=--'-day of._~~!::4i'"
~~----,
2013.

~~
NOTICE OF HEARING

1
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CERTIFICATE OF MAILING

I, hereby certify that I am a resident attorney of the State of Idaho and that on the 18th
day of April, 2013. I served a copy of the foregoing document upon attorney for the Defendants,
by depositing a true copy thereof in the United States mail, postage prepaid, in an envelope
addressed to said attorney at:
Andrew B. Wright
1166 Eastland Drive North Suite A
P.O. Box226
Twin Falls, Idaho 83303-0226

NOTICE OF HEARING

2
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TERRY LEE JOHNSON
Attorney At Law
P.O. Box X
527 Blue Lakes Blvd.
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Facsimile: (208)734-6052
E-mail: johnson terrylee@yahoo.com
ISB No. 1521
Attorney for : Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

* )* *

GREGORYHULL
Plaintiff/
Counterdefendant,
vs.

)
)
)
)

RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants/
Counterclaimants.

)
)
)
)
)
)

Case No. CV-2012-2168
MOTION TO COMPEL
ANSWERS TO PLAINTIFF'S
FIRST SET OF INTERROGATORIES
AND REQUESTS FOR
PRODUCTION OF DOCUMENTS

***
COMES NOW the Plaintiff by and through counsel and hereby moves this court for
an Order Directing Defendants to respond to Plaintiffs First Set of Interrogatories and
Requests for Production which was served on Defendant's attorney on December 201\ 2012.
(See Plaintiffs First Set Oflnterrogatories and Requests For Production attached hereto). It
might also be noted that on December 28 1\ 2012, that Defendants served their First Set Of
Interrogatories and Requests For Production To Plaintiff. Plaintiff had hoped to review
Defendant's answers first before replying to Defendant's Interrogatories, but after numerous
requests for answers to Plaintiffs First Set of Interrogatories, Plaintiff went ahead and filed
answers to Defendant's First Set of Interrogatories and Requests for Production on March 20,
2013 along with a Second Set of Interrogatories and Requests for Production and Requests to
Motion To Compel Answers
To Plaintiff's First Set Of
Interrogatories And Requests
For Production Of Documents

Page I of 2
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Admit, which are due tomorrow.

In a last effort to avoid a motion to compel Plaintiff was assured by Defendant's
attorney that the answets to his First Set of Interrogatories and Requests for Production
would be answered no later than April 15th, 2013. Plaintiff has been requesting those
Answers for over 3 months with no success.
WHEREFORE Defendant should be sanctioned for failing to respond to Plaintiffs
First Set of Interrogatories and Requests for Production in the amount of costs and attorneys
fees incurred by Plaintiff to bring this Motion.
Dated this ~ day of April, 2013.

CERTIFICATE OF MAILING

I, hereby certify that I am a resident attorney of the State of Idaho and that on the~
day of April, 2013, I served a copy of the foregoing document upon attorney for the
Defendants, by depositing a true copy thereof in the United States mail, postage prepaid, in
an envelope addressed to said attorney at:

Andrew B. Wright
1166 Eastland Drive North Suite A
P.O. Box 226
Twin Falls, Idaho 83303-0226

Motion To Compel Answers
To Plaintiff's First Set Of
Interrogatories And Requests
For Production Of Documents

Page2of 2
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TERRY LEE JOHNSON
Attorney at law
P.O. Box X
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Facsimile: (208)734-6052
Attorney for: Plaintiff
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***
GREGORYHULL

)

Case No. CV-2012-2168

)

Plaintiff!
Counterdefendant,

)
)

)

vs.

)

RICHARD B. GIESLER and
Idaho Trust Deeds, LLC

)
)

)

PLAINTIFF'S ANSWERS TO
DEFENDANTS FIRST SET OF
INTERROGATORIES AND
REQUEST FOR PRODUCTION

)

Defendants/ .
Counterclaimants.

)
)

***
INTERROGATORIES

INTERROGATORY N0.1: Identify all persons with any knowledge of your claims
or Defendants' defense relating either to liability or damages, specifying the topic and
knowledge each such person possesses.
ANSWER TO INTERROGATORY NO. 1: Greg Hull and Rick Giesler have personal
knowledge as to all issues of liability and damages if any. Both parties know the original
agreement regarding the land transfer, and shared profit in the subdivisions; DL Evans loans

Plaintiff's Answers to Defendant's
I" Set of Interrogatories and
Requests for Production

Page 1 of 8
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that Greg was to pay, and how much he paid; the rental value for the land farmed by Greg
from 2006-2012, and what he paid Rick; who owns the irrigation delivery system, and
handlines, where they are located, and the payments made by each for the water assessment
every other year.
Jack McCall regarding rent, land and water.
Ruth Stevens CPA- Greg Hull's accountant.

INTERROGATORY NO.2: Identify all persons you will call as witnesses at trial,
specifying the topic and knowledge each such witness possesses which will be addressed at
trial.

ANSWER TO INTERROGATORY NO. 2: See Answer to Interrogatory No. 1.
INTERROGATORY NO.3: Identify all expert witnesses you will utilize at trial,
stating the subject matter on which expert will testify, and also stating the substance of the
opinions and conclusions to which the expert· will testify, plus the underlying facts and data
upon which the expert opinions are based.

ANSWER TO INTERROGATORY NO. 3: Jack McCall will testify regarding the
farm rent based on FSA acreage maps for the years in question, the rental value based on
comparable rates for similar land, the rented acreage based on actual amount of land farmed
and rental value taking into consideration irrigation equipment used and whether landlord or
tenant owned.
Robert Jones of Robert Jones Realty has been contacted as a prospective expert
witness regarding Defendant's claim for Subdivision costs and improvements.
Ruth Stevens CPA-Greg Hull's accountant.

INTERROGATORY NO. 4: Identify all Exhibits which you will utilize at trial,
describing what the Exhibit is and the context of each such Exhibit.
Plaintiff's Answers to Defendant's
1'1 Set ofInterrogatories and
Requests for Production

Page 2 of 8
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ANSWER TO INTERROGATORY NO. 4: Refer to document package produced in

to Request for Production No. 1.
INTERROGATORY NO.5: Please describe every statement, oral or written, made by

or any of the Defendants or by any employee, agent, or representative of you or any of
Defendants other than given in discovery proceedings, which relates to any of the issues
in this action and the custodian of any such statement if reduced to writing.
ANSWER TO INTERROGATORY NO. 5: It was the oral agreement of the parties

Greg would transfer the land in question to Rick so he could subdivide it. It was agreed
ni3T''""~....

the two that Rick would be able to flnance the subdivision easier if the land was just

his name or his corporation. Both parties knew the land was worth $7,000.00 per acre at
time but was only purchased at $2,500.00 per acre. See agreements signed by both
showing 39 acres to be purchased for $273,000.00 and 35 acres for $245,000.00 also
see addendum to agreement for 147 acres for·$367,500.00 (see exhibits 2, 3, and 4). They
,....1".4"'"" that

Rick would flnance the subdivision and pay Greg $10,000.00 more per acre for

one-half share of the 40 acre subdivision Phase I, and Rick gave Greg $200,000.00 for his
share.
The parties also agreed on rental acreage and value in 2012 (see Exhibit "5").
Letters and Demands (see Exhibit "22").
INTERROGATORY N0.6: Please describe in detail any and all agreements between

and either of the Defendants. In this description, please include, but do not be limited to,
date the parties entered into each agreement, all material terms of each agreement, the
dates of each agreement, and the extent, if any, that any of the agreements were modifled by
parties.

Plaintiff's Answers to Defendant's
I" Set of Interrogatories and
Requests for PI'Oductlon

Page 3 of 8
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ANSWER TO INTERROGATORY NO. 6: In addition to the oral agreements set out

above see written agreements Exhibits "2" through "5" which speak for themselves.
INTERROGATORY NO.7: Please identify all documents related to the Property that

provide relevant information about the subject matter of your Complaint or the Defendants'

Answer, Counterclaim, and Demand for Jury Trial.
ANSWER TO INTERROGATORY NO. 7: See Exhibit packet provided in Answer to

Interrogatory No. 1 and Request for Production No. 1.
INTERROGATORY N0.8: Please describe in detail the basis for your allegation in

your Complaint that some of the Property was to be held by the Defendants in an express
trust.
ANSWER TO INTERROGATORY NO. 8: See Answer to Interrogatory No. 5.
INTERROGATORY N0.9: Please identify each and every document containing

material facts that might affect your rights in the Property.
ANSWER TO INTERROGATORY NO. 9: See answer to Interrogatory No.7.
INTERROGATORY N0.1 0: Please identify each and every payment that you

received from either of the Defendants from January 1, 2004 to date. In this identification,
please identify the date you received each payment, the amount of each payment, the reason
for each payment, and all documentation related to each payment.
ANSWER TO INTERROGATORY NO. 10: See Exhibit "12" in Answer to

Interrogatory No. 1.
INTERROGATORY NO. 11: Please identify each and every payment that you made

to either of the Defendants from January 1, 2004 to date. In this identification, please identify
the date you made each payment, the amount of each payment, the reason for each payment,
and all documentation related to each payment.
Plaintiff's Answers to Defendant's
I" Set ofInterrogatories and
Requests for Production

Page 4 of 8
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ANSWER TO INTERROGATORY NO. 11: See Exhibit "13 11 in Answer to

Interrogatory No. 1.
INTERROGATORY N0.12: Please identify each and every loan that you received

from either of the Defendants from January 1, 2004 to date. In this identification, please
identify the date of each loan, the amount of each loan, the payment terms for each loan, the
interest rate for each loan, the date and amount of payments made on each loan, and all
documentation related to each loan.
ANSWER TO INTERROGATORY NO. 12: See Exhibits "15 11 and "16 11 in Answer to

Interrogatory No. 1. They both agree the amount of personal loans was $37,500.00.
INTERROGATORY N0.13: Please describe your obligations with regards to paying

rent for the Property at any time from January 1, 2004 to date. In this description, please
identify the amount of Property that you farmed each year, the amount of rent you agreed to
pay either of the Defendants for farming the Property, the amount of rent that you paid either
of the Defendants, the date you made each rental payment, the due date for each rental
payment, and all documentation related to your farming of any portion of the Property from
January 1, 2004 to date.
ANSWER TO INTERROGATORY NO. 13: See Exhibits "17 11 through "21 11 in

Answer to Interrogatory No. 1.
INTERROGATORY N0.14: Please identify each and every payment that you made

for water, taxes, or costs associated with the Property from January 1, 2004 to date. In this
identification, please identify the date you made each payment, the amount of each payment,
the reason for each payment, and all documentation related to each payment.

Plaintljf's Answers to Defendant's
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Requests for Production
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ANSWER TO INTERROGATORY NO. 14: See Exhibits "13" through "1 T' in

Answer to Interrogatory No. 1.
INTERROGATORY NO.l5: Please identify each and every government or crop

insurance payment that you received that was related in any way to any crops grown on the
Property, as well as any documents related to such payments.
ANSWER TO INTERROGATORY NO. 15: None.
INTERROGATORY NO.l6: Please identify each and every document (e.g. crop

reports, acreage reports, etc.) that you received from or sent to the U.S.D.A. or its related
entities that was related in any way to any crops grown on the Property.
ANSWER TO INTERROGATORY NO. 16: See Exhibit "23" in Answer to

Interrogatory No. 1.

REQUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION N0.1: Please produce all documents identified,

referenced, related to, or used by you in answering the Interrogatories above.
RESPONSE TO REQUEST FOR PRODUCTION NO. 1: See Exhibits "1" through

"22", attached hereto.
REQUEST FOR PRODUCTION N0.2: Please produce copies of all Exhibits that

you anticipate using at the trial of this matter.
RESPONSE TO REQUEST FOR PRODUCTION NO. 2: See Exhibits referenced in

Response to Request for Production No. 1.

Plaintiff's Answers to Defendant's
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Requests for Production
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REQUEST FOR PRODUCTION N0.3: Please produce copies of all letter,

correspondence, e-mails, or other records of all communications between you (or your agents
and attorneys) and either of the Defendants.
RESPONSE TO REQUEST FOR PRODUCTION NO.3: See Exhibit "22",

included in Response to Request for Production No. 1.
REQUEST FOR PRODUCTION N0.4: Please provide copies of the following

documents:
(i) Electronic QuickBooks or equivalent back-up or detail general ledgers from 2004
to date related to the subject matter of the Complaint and your farming of the
Property.
(ii) Detailed information with respect to prior or existing indebtedness with either of

the Defendants, including any supporting documents (e.g. promissory notes, loan
documents, etc.);
(iii) Personal tax returns from 2004 through 2011; and
(iv) Tax returns from 2004 through 2011 for any entities related to the Property and
the subject matter of this litigation.
RESPONSE TO REQUEST FOR PRODUCTION NO. 4:

(i) Plaintiff uses an accountant who supplied most of the document information
herein.
(ii) Both parties have agree to $37,500.00 as the amounts of loans see Exhibits "15"

and "16", produced in Response to Request for Production No. 1. Also see
Exhibits "9" and "1 0" attached hereto.
(iii) Tax returns can be mutually exchanged between the parties attorneys.
(iv) Tax returns can be mutually exchanged between the parties attorneys.
Plaintiff's Answers to Defendant's
I" Set ofInterrogatories and
Requests for Production
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REQUEST FOR PRODUCTION N0.5: Please produce a curriculum vitae for each

expert witness who you will utilize at trial.
RESPONSE TO REQUEST FOR PRODUCTION NO. 5: See Exhibits _ __

attached hereto. Will be provided if and when expert is hired.

Dated this

~ 1f' day of_..e-A.LJ.~.e~'----' 2013.
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~ DISTRICT COURT
TWIN FALLS CO .• IDAHO
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Andrew B. Wright [ISB No. 6812]
WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Dri-v-e North
P.O. Bo~226
Twin Falls, ID 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: AWright@WrightBrothersLaw.Com
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Attorneys for Richard B. Giesler and Idaho Trust Deeds, LLC

IN THE DISTRICT COURT OF THE FJF'IH ruDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Plaintiff/Counterdefendant.
VS ....

RICHARD :S. GIESLER and IDAHO
TRUST DEEDS, LLC,
Defendants/Counterclaimants.

)
)
)
)
·· ) · · ·
)

Case No. CV-2012-2168

LAY WITNESS AND INITIAL
EXPERT DISCLOSURll:S

)
)
)
)

COMES NOW Defendants/Counterclaimants Richard B. Giesler and Idaho Trust Deeds
(collectively, the "Defendants~~), by and through their counsel of record, Andrew B. Wright of

the law finn Wright Brothers Law Office, PLLC, and pursuant to the parties~ stipulation provides
the Defendants' Lay Witness and Initial Expert Disclosures.

Defendants anticipate and reserve the right to call the following individuals as lay and

· expert witnesses at trial to testify regarding issues· of liability· and damages. including without.
limitation the following;
.,

LAY WITNESS AND lNITIAL EXPERT DISO.OSURES • 1 •
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Rick Giesler, c/o Wright Brothers Law Office, PLLC, P.O. Box 226, Twin Falls, ID 83303
Greg Hull, c/o Terry Johnson. P.O. Box X, Twin Falls, ID 83303

Val Smith/Allen Hanstein/Don Atchesen
Reidesel Engineering, 202 Falls Ave., Twin Falls, lD 83301
(anticipated testimony regar<ling engineering work on the property)
Keith N'IX, Nix Excavating, 4020 North 2600 East, Filer, 1D 83328
(anticipated testimony regarding excavation work on the property)
Rod Lancaster, Idaho Power, 775 Blake Stre~ Twin Falls, ID 83301
(anticipated testimony regarding the bringing of power to the property)

Camelia Olander. 2092 Julie Lane~ Twin Falls, )]} 83301

../

(anticipated testimony regarding her bookkeeping work for the Defendants)
Suzy Moore, TitleFact, Inc., 163 4tll Avenue No:rth, Twin Falls, ID 83301
(anticipated testimony regarding her title work on the property)

Jack McCall, 409 Shoshone Street South. Twin Falls, ID 83301
· (anticipated expert testimony regarding rental rates/crop share for the ·property)
ClayNanini, P.O. Box 5491, Twin Falls, ID 83301
(anticipated expert testimony regarding the broker's price opinion prepared for the property)

Lemoyne Realty (Henry Lemoyne, Brent Stanger, Craig Moore)
1346 Fillmore Street, Twin Falls, ID 83301
(anticipated expert testimony regarding rental rates/crop share and value of the property)
Tom Haines, B&H Farming, 83 North 100 East, Rupert, ID 83350
(anticipated testimony regarding B&H Farming rent of the property)
Leroy Hayes, 2188 Addison Avenue East. Twin Falls, ID 83301
(anticipated expert testimony regarding amounts paid and due between the parties)
Grant Hull, Filer, ID 83328

(anticipated testimony concerning the removal ofpipe on the property)
John Ritchie. P.O. Box 525, Twin Falls, ID 83303
·· (anticipated"teSfimony regaidiligthe payment ofPlamfift's debts to cl<>se·the·sme·ofthe pt~) ·
Brent Hyatt, 401 Goodjng Street North, Twin Falls~ ID 83303
(anticipated testimony regarding his work as Plaintiff's prior accountant)
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Tanner Butler, Slima.n and Butler l'r.rigation, Inc., 1903 East 1700 South, Gooding, ID 83330
(anticipated testimony regarding the replacement cost and value of the pipe taken by Pl.a.in.ti:ft)

Account Manager, D.L. Evans Bank. 215 Blue Lakes Boulevard North, Twin Falls, ID 83301
(anticipated testimony regarding Defendants' payments on the subject notes)
Glendon Workman. P.O. Box 5059, Twin Falls. ID 83303
(anticipated ey:pert testimony re: rental :rates and value fox- the subject property)
Paul Patterson, University ofldaho, Farm Management Specialist, Idaho Falls, ID 83402
(~ti.cipated e~ testimony re: rental J;ates and -value fo'{ the subject property)

DATEDthis

z:z. dayofApri1.2013.
WRIGHT BROTHERS LAW OFFICE, PLLC

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on th~ day of April~ 2013, I caused a true and OOl'rect
copy of the foregoing document to he served upon the following person(s) in the following ·
manner:

Terry Lee Johnson

[X] U.S. Mail, Postage Prepaid

P.O. Box. X
Twin Falls, ID 83303-0080

[ ] Express Mail
[ ] Hand Deli1"exy
[X] Facsimile- (208) 734-6052

'•

'
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Andrew B. Wright [ISB No. 6812]
WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Drive North
P.O. Box226
Twin Falls, ID 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: A Wright@WrightBrothersLaw.Com

v D!STRICT COURT
1d 1t4 FALLS CO .• IDAHO
FILED

2013 APR 29 Pl1 ~: 49
BY_ _

-~

----CLERK

. . :i:f_____ QfPUTV

Attorneys for Richard B. Giesler and Idaho Trust Deeds, LLC

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,
Plaintiff/Counterdefendant,
vs.
RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC,

)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168
NOTICE OF SERVICE

Defendants/Counterclaimants.
__________________________
)
NOTICE IS HEREBY GIVEN that, pursuant to Rules 33 and 34 of the Idaho Rules of
Civil Procedure, Defendants/Counterclaimants served their Answers to Plaintiff's 1st and 2nd Set
of Interrogatories and Requests for Production of Documents, together with a copy of this Notice
of Service, by hand delivery to the following party:
Terry Lee Johnson
527 Blue Lakes Boulevard
Twin Falls, ID 83301
Said documents were hand delivered on the 29th day of April, 2013.

NOTICE OF SERVICE - l -
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DATED this _21_ day of April, 2013.

WRIGHT BROTHERS LAW OFFICE, PLLC

CERTIFICATE OF SERVICE

the?q

I HEREBY CERTIFY that on
day of April, 2013, I caused a true and correct
copy of the foregoing document to be served upon the following person(s) in the following
manner:
Terry Lee Johnson
P.O. Box X
Twin Falls, ID 83303-0080

NOTICE OF SERVICE - 2-

[ ]
[ ]
[X]
[ ]

U.S. Mail, Postage Prepaid
Express Mail
Hand Delivery
Facsimile- (208) 734-6052
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DISTRICT COURT
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TERRY LEE JOHNSON
Attorney At Law
P.O. Box X
527 Blue Lakes Blvd.
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Facsimile: (208)734-6052
E-mail: johnson terrylee@yahoo.com
ISB No. 1521
Attorney for : Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***

GREGORYHULL
Plaintiff/
Counterdefendant,

vs.

)
)
)
)

Case No. CV-2012-2168

PRETRIAL MEMORANDUM

)
)

RICHARD B. GIESLER and
Idaho Trust Deeds, LLC

)
)
)

Defendants/
Counterclaimants.

)
)

***
(1) Plaintiffs counsel has produced for examination by Defendants all exhibits required to be

produced at pretrial conference, a list which is attached hereto.
(2) That Plaintiff's counsel has in good faith discussed settlement with defense counsel which to
date has been unsuccessful, and Plaintiffs counsel requests the court consider the use of a master in this
case pursuant to Rule 53. This request is based in part upon the complexity of the issues raised and
discovered and the equitable remedies sought by the Plaintiff, even though a jury has been requested.
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(3) Pretrial discovery has consisted of Interrogatories from both parties which have been
answered by both parties, except that Defendants answers to certain questions proposed by Plaintiff have
been more confusing than helpful. Plaintiff has deposed the Defendant and Defendants intend to depose
Plaintiff the afternoon of May 6, 2013. This has made it difficult to know which experts if any listed by
Defendant should to be deposed prior to trial. Additional discovery may be necessary.
(4) Answers supplied to Plaintiffs Interrogatories and Supplemental Interrogatories and
Requests to Admit do not reflect all the facts, especially regarding Defendants counterclaim.
(5) Estimated time for trial would be 3 days. A jury has been demanded even though Plaintiffha
requested equitable relief and Defendant's counterclaim is extremely complicated.
(6) A). NATURE OF ACTION: This case is about two friends, one of whom was in the rea
estate development business and a realtor and the other who owned land and was primarily a
farmer. They simply decided that if the farmers land, which was what was to be developed, was
in the name of the realtor and his company that it would be easier for him to proceed to borrow
the funds necessary to go ahead and develop the property. The property originally consisted of
approximately 147 acres and the realtor successfully developed the first 40 acres and paid the
farmer $200,000.00 for his share of that subdivision. The parties used a real estate contract
provided by the realtor developer which appeared on its face to sale the land from the farmer to
the developer for x-amount of dollars whereby the realtor borrowed the sum of approximately
$186,000.00 against the property using the proceeds to pay off other debt that was against the
land, and even though the loan was made by the developer's company, the payments on said loan
were always paid by the farmer to the realtor.
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After the first 40 acre subdivision was completed the realtor developer for whatever
reason did not attempt to develop the property further and for the next several years including
2012 the farmer simply paid the realtor rent for his half of the property while the farmer farmed
the entire remaining 107 acres. The parties have attempted mediation before getting into this
lawsuit and had at least agreed that the farmer only had to pay rent on half of the remaining 107
acres even though they couldn't reach an agreement as to the amount of rent.
The farmer has filed suit in this action alleging that the realtor and his company holds the
land in trust for the farmer under several legal theories. The farmer had no choice but to bring th
action when the realtor started to claim the entire property for himself and not going forward
with the agreed subdivisions. The primary evidence of the equitable trust would be the initial
agreement between the parties which has been admitted by the realtor, the written contract which
was used to obtain a loan for which the proceeds were used to pay off debt against the property,
but never the less was repaid by the farmer, not the entity or the realtor that took out the loan, an
secondly by the payment of$200,000.00 to the farmer upon completion of the first subdivision
which shows that he had an interest in it after the transfer, or after the sale of the land, and third
by the fact that the farmer only had to pay rent for the realtor's half of the remaining property not
all of the remaining property since 2004, and fourth the agreed mediation between the parties
indicated the fact that the farmer was only paying for the realtor's half and renting and farming
the whole amount. Those four things are so inconsistent with the realtor owning the property out
right that there should be no problem in the court finding some sort of an equitable trust
benefitting the farmer in the property. The parties also paid the water bill alternating years
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The farmer has claimed over payment and the realtor has claimed under payment for
various obligations. Where the Realtor no longer wishes to timely proceed with the subdividing
of the remaining land, the obvious solution would be to divide the remaining real property in hal
to each.
B). Plaintiff claims that at the time of the transfer of the real property in question to Defendant's,
that they had agreed, as to the property transferred, that Plaintiff would retain a one-half undivided
interest in the same while the property was being subdivided and sold where upon Plaintiff would receiv
his one-half share of the profit for each separate subdivision. That approximately one year after the
original transfer the Plaintiff was paid by the Defendants the amount of $200,000.00 which represented
his share of the profit on the first 40 acre subdivision put together by the Defendants. As additional
consideration for the continued interest in the land Plaintiff agreed to make the D.L. Evans loan
payments on 4 notes which were taken out by the Defendants to finance the original purchase of the
property which the Plaintiff has made by paying Defendants through 2012 on said notes.
That Plaintiff would continue to farm the remaining property until it to was formally subdivided
in lots made ready to sell, again where he would receive additional profits from each subdivision
thereafter, there being approximately four. That Plaintiff would pay reasonable rent for Defendants half
of the farmable acres each year there after. That Plaintiff would supply the irrigation equipment, power,
pumps and panels necessary, hand lines, portable main line, and existing main line sufficient to irrigate
the entire remaining land.
That in the original transfer Plaintiff did not sell Defendants irrigation equipment other than
what was permanently attached to the property at the time of the sale which would have been
underground main lines. At the time of the transfer, pumps, panels and electrical power was located on
Plaintiffs brother's property known as the hydro project and could not have been sold to Defendants.
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Neither was the portable main line or hand lines included in the original transfer. That during the 2012
farming season Defendants tried to remove Plaintiff from the property even going as far as to get the
sheriff to remove him on the basis of trespassing as Defendant now claims interest in the entire property
and was the sole owner.
That Defendants have removed hand lines belonging to the Plaintiff from the real property and
has made claim to all irrigation equipment of any kind. Defendants by their actions of attempting to
remove Plaintiff from the property and refusing to allow Plaintiff to continue to farm the property, and b
not having a plan or intent to continue timely with the subdivision Plaintiff has been irreparable damaged
and requests the court to find an express trust, resulting trust, or constructive trust and that he be awarded
by this court an order giving him a one-half undivided interest in the remaining approximately 107 acres,
and the he be reinstated at least to farm his own half, and that as a result of stopping work on further
subdivisions a break of their deal, that Defendants convey legal title to Plaintiff for his one-half
undivided interest and partition take place.

Defendants counterclaim that Plaintiff failed to repay certain loans made to him by Defendants,
timely, and that he did not timely pay farm rent due Defendants and further that Hull had breached an
implied contract to pay unspecified expenses which would be unjust for him to retain the benefits of
without payment. They also seek prejudgment interest. Defendants further claim conversion in that Hull
took irrigation equipment that belonged to Defendants and also complain for unlawful detainer.
C). Defendants have admitted that Plaintiff and Defendants entered into a subdivision/

development agreement and that Plaintiff agreed to pay the D.L. Evans loans, secured by the property,
when the payments became due and the Defendants would pursue subdivision of the property. As the
subdivisions were completed and lots sold Defendants admit they agreed to pay Plaintiff a one-half net
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profit after subtracting development costs. Defendants admit paying Plaintiff $200,000.00 for his onehalf share for his net profit from the first 40 acre subdivision which fully released Plaintiff from the first
40 acres and there after left Defendants with all the potential profit as well as the risk for that entire 40
acre subdivision. Defendants admit that Plaintiff had a one-half interest in the property or would retain it
as long as the payments to the bank were made.
D). Defendants have exclusive use of the property at the present thus Defendant's unlawful
detainer is probably moot.
E). The parties have agreed to the amount of payments received by Plaintiff from Defendants for
the first subdivision in the amount of $200,000.00. The parties have tentatively agreed to the total amoun
of money paid by Plaintiffto Defendants during the period of2006 through 2012. The parties have also
agreed that the amount of the smaller loans from Defendant to Plaintiff amounted to $37,500.00 and
parties have agreed to the number of acres and the amount of rent depending on who provides the
irrigation equipment, that difference being $50.00 per acre. The parties disagree as to whether or not
Plaintiff should be allowed to farm the property especially his half, the parties further disagree as to
whether or not Defendants actions of not proceeding with the subdivisions is sufficient to award Plainti
equitable remedy of getting at least his one-half of the land back, which would require a partition, and
which would not be particularly difficult to do. There also remains Defendants claims for interest, unjust
enrichment and their somewhat obscure claim (even though they have admitted that the payment of the
$200,00.00 to the Plaintiff for the first subdivision meant that they get all the profit and agreed to assum
all of the risk and expense on that subdivision), that somehow even though there has been no physical
work done to the remaining 107 acres, that Plaintiff should have to pay an unknown amount of expenses
they claim to have incurred in the first subdivision and intellectually thereafter on the remaining land.
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F). The issues of law are the equitable claim which is one-half undivided interest which has been
admitted to by Defendant's as to how that remedy plays out under the facts and also Defendant's
prejudgment interest issue. However this is a contingent list and expense claims as they may relate to
Plaintiffs one-half share:
Idaho Realtor Estate Commission: Don Morse
Triple Crown: Robert & Teresa Miller
Burt Nowak
Kris Miller
Johnny Pierre
Steve Brown
Gale Mott
Nick Barry
Paul Ciocca
Camelia Olander
Denim Weighall
Titlefact:

Rich Stivers
Todd Blass

Century 21:

Kevin Askew

Others:

Doug Hull
Greg Newberry
Steve Shotwell
Randy Bausher
Francis Florence

G). An order appointing a master might well be the practical solution in this case.
H). A descriptive list of all exhibits proposed is attached hereto but no agreement to admissibili
has been made.
I). Neither counsel should offer any exhibits other than those listed above except for
impeachment purposes.
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J). A list of names of all lay witnesses and expert witnesses have been provided in discovery by

Plaintiff to Defendant except for additional rebuttal witnesses which will be provided when Plaintiff has
sufficient discovery on Defendants counterclaim.
K). Defendants response to discovery has not been timely.

L). Trial date has been set.

DATED this

z_./

day of May 2013.

CERTIFICATE OF MAILING
I, hereby certify that I am a resident attorney of the State of Idaho and that on theA-:J/
day of May , 20 13, I served a copy of the foregoing document upon attorney for the Defendants,
by depositing a true copy thereof in the United States mail, postage prepaid, in an envelope
addressed to said attorney at:
Andrew Wright
166 Eastland Dr. North Suite A
P.O. Box226
Twin Falls, Idaho 83303
Facsimile: (208)733-1669

T;rry; Joh1111
Attorney for Plaintiff
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#

Description

Date

1

Re-23
Commercial Cont.

1-7-2005

2

Re-24
Vacant land Cont.

12-10-2004

3

R-11 Addendum

1-28-2005

4

$7,000.00
Agreement

11-23-2004

5

Lot Book Rept.

5-1-2012

Exhibit A Complaint

6

Platt map

7-25-2005

Exhibit B Complaint

7

Closing Statement

3-25-2005

Exhibit C Complaint

8

Warranty Deed

3-24-2005

Exhibit D Complaint

9

DL Evans Notes
(4)

4-20-2005

10

PayoffDL Evans
Note

1-14-2008

11

DL Evans Loan
payments due

12

Proceeds Recap on
Profit Subdivision

3-2006

13

Check paid to
Giesler

07-2012

14

Recap

15

2005-2012
Giesler Ledger # 1

2-2013

2005-2012
Hull Ledger # 1

2012

17

TFCC bills

2006-2012

18

Comparable Farm
Leases

2009,2010,
2012

16

ID

Offd

Obj

Admit

98

•
19

Jack McCall's Note
on Rent & Water

20

FSA Farm Tract
Maps

21

Farmland RentJacks etc.

•

2012

05-2012

22

Letters to Rick and
attorney's

2011-2012

23

USDA Reports
2010-2012

2010,2011,
2012

24

Other maps

25

Giesler's accounting

2008

26

Giesler's water check
for 2012

2012

27

Jack McCall
curriculum vitae

2012

28

Greg's
curriculum vitae

2012

29

Greg Ruddell
curriculum vitae

2012

30

Giesler Subdivision
expenses

2012

31
32
33
34

35
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#

Description

A

Ours1&3

B

$200,000.00
payments to Greg

c

Payments to Rick

D

Maps

E

DL Evans Notes

F

Mise Letters etc.

G

Pipe Pictures

H

Subdivision costs

I

B.Hbill

Date

ID

Offd

Obj

Admit

separate note
book

100

~vMAY/02/2013/THU

'~

.

04:30PM

P. 002

FAX No. 12087331669

WRIGHT BROTHERS LAW

•

~

Andrew B. Wright (ISB No. 6812]
WRIGHT BROTIIERS LAW OFFICE, PLLC
1166 Eastland Drive North
P.O.Box226

Twin Falls. ID 83303
Telephone No. (208) 733-3107
.. FaQSi;m~Jq No. (2Q8). 73.3.-1.669
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e-mail: AWright@WrightBrothersLaw.Com
Attomeys for Richard _B. Giesler and Idaho Tmst Deeds. LLC.

IN THE DISTRICT COURT OF THE FIFTH ruDICIAL DISTRICT OF THE STATE OF

IDAHO. IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL.

)

).

Plaintim'Cou:o:terde.fendant,

. CaseNo.·CV-2012-2168

)

)

vs.
RICHARD B. GffiSLER and IDAHO
TRUST DEEDS, LLC, .

Defenda¢s/Counterclaimants.

PRE-TRIAL MEMORANDUM

)
)
)
)
)

)

.COMES NOW Defendants/Countel'claimants Richard B. Giesler and Idaho Trust Deeds~
LLC ("'Defendants"), by and through their ~-qnsel of record, :Andrew B. Wright of Wright
Brothers Law Office, PLLC. and her~by submit this Pre~1.'ricil Merrwrarzdum.

setttemmt Negotiations
The parties are still in the process of attempting to reach a resolution on some of the
issues in disp~. Defendants are prepared to proceed to trial.

PRE-TRIAL MEMORANDUM - 1 -
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Statement of the Case

Plaintiff Gregory Hull ("'Hull'") sold the Defendants the property that is the subject oftbis
litigation in 2005. which sale included the irrigation pipe on the property~ .as shown by the

Plaintiff and Def'~dm:J.ts also en.tered into a subdivision/development agreement. . The

Plamtiff agreed to pay the D.L. Evans loans related to the Defendants' property when the
payments became· due and the Defendants would pursue the potential subdivision of the
Defendants' property. As the subdivision was completed and lots were sold, the Defendants
.
.
agreed to pay to the Plaintiff~ of the net profit (after subtracting the developn1ent costs and
money o~ to De:fendan.ts).
After the start of the development of the first 40 .acre subdivision on Defendants'

property, the Plaintiff and Defendants discussed the potential net profit :&"om this subdivision.

The pjamtiff agreed.to accept $200,000 from the Defendants as his lh of the net profit from the
.

.

.

first 40 acre subdivision (paid in checks from Defendants and the Defendants' payments to D.L.
Evans to release the 40 acres from the loans). which thereafter left Defendants with all of the
potential profit (as well as all of the risk) for this entire 40 acre subdivisio~.
0

•

•

As the Defendants finished the first 40 acre subdivision and .began sell.ing lots, the

housing ID.arket collapsed. With regatd$ to the Defendants' 1'Clllaining property after the first 40
acre subdivision, the Defendants have received :final plat approval on approxfrnately 17 acres
(subject to the completion of the improvements) and mve performed work and maintenance

·related to the subdivision.
In 2005, the Defendants began leasing their property to the Plaintiff for farming. The

parties agreed that the rent would be paid as a crop share, with Defendants receiving the value of
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of the net crop that Plamtiff grew on the Defendants" property, which would be paid by the

Plaintiff upon harvest However, despite numerous requests by the Defendants, the Plaintiff

refused to provide the weight tickets regarding the subject crops. which delayed the payment of
PJainti~ rent. obligatio;.

As a result. the ,parties,~ att~ to {Jacl;J QA ~

,

regarding cash rent because Plaintiff would not provide documentation needed for 1he crop ~
agreement

Plaintiff claims that they are entitled to a % undivided interest in the Defendants"
remaining property by cJ.a.inrlng that the Defendants hold the property in 1rusl: for both parties,
which is denied by the Defendant. The Defendants asserted a counterclaim alleging breach

of

contract and unjust enrichment (relating to Hull's failw:e. to pay rent, loans, aad various
expenses) and conversioJ;t for taking the Defendints' irrigation pipe.
Issues Not in Di§pute
The parties are still mthe process of detenn;ning what issues can be agreed upon by the

parties.
Potential Witnesses
Defendants have disclosed their potential witnesses to the Plaintiff. Depending upon
their agreement reganling s.everal issues, it is anticipated that several disclosec:l witnesses VJill not
be called at mal.

Pfoposed Exhibits
Defendants will provide each party and the court a copy of his proposed exhibits they
anticipate using at 1rlal prior to trial. Defendants reserves the right to use all those exhibits
identified as potential exhibits by Plaintiff.
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Amendments to Pleadings
Defendants do not anticipate any amendments to pleadings.

Pre-Trial Discovezy
'

,.,

I

remaining infoxm.ation.
Conclusion ·
This Pre-Trial Memorandum is submitted for the Court's consideration pursuant to
LR.C.P. 16, in contemplation ofajurytrial to beginonJune4. 2013.
DATED this

L

day of May, 2013.
WRIGHT BROTHERS LAW 0

Wright
;ys for Defendants/Counterclaimants

A1'1':ri.'I'A•IiF~.

CERTIFICATE OF SERVICE
· I HEREBY CERTIFY that on the ~day ofMay, 2013~ I caused a trUe. and correct copy
of the foreg<;».ing document to be served ~e following person(s) in the following manner:
Terry Lee Johnson
P.O.BoxX
Twin Falls, ID 83303w0080

[ ] U.S. Mall, Postage Prepaid
[ ] Express Mail
[ ] Hand Delivezy
· [X] Facsimile- (208) 734-6052
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Andrew B. Wright [ISB No. 6812]
WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Drive North
.P.O. Box 226
Twin Falls, ID 83303
Telephone No. (208) 73.3-3107
----1'1l19m~~.l~~f33 1669
e-mail: AWright@WrightBrotb.ersLa.w.Com

P. 002
0\Sl RICT COUR1 ,
1WIN F!\LLS CO .•.IDAHO
FILED

20\3 MAY -3 PM 4: 22
BY ---:::-:-CL-;:E;;-;:RK;--

9(}

OfPIIT'l

---------

Attorneys for Richard B. Giesler and Idaho Trust Deeds~ LLC
.

.

.

IN THE DISTRICT COURT OF 1HE FIFTII JUDICIAL DISTRICT OF TilE STATE OF
IDAHO, lN AND
. FOR 1HE COUNTY OF TWIN FALLS
.
GREGORY HULL,.
Plaintiff/Counterdefendant,
VS.·

)
)
)
)
)

Case No. CV~2012..2168

EXPERT WITNESS DISCLOSURE

)

RICHARD B. GIESLER and IDAHO
. ~UST DEEDS. LLC,
Defendants/Counterclaimants.

)

)
)
)

COMES NOW.Defendants/Counterclabnants ltichard B. Giesler and Idaho Trust Deeds
'(collectively, the "Defendants"). by and through their counsel·ofrecord, Andrew B. Wright of
the law fb:m Wright Brothers Law Office, PLLC. and pul'SUallt to the parties' stipul~on ptoVides
this &pert Witness Disclosure.

Both parties have agreed to use Jack McCall as an expert witness to testify regarding the
...aJ;llO~~f~~f~r,tb:~.~j~pr~~· .............................. · ............ ..
Defendants also disclose the following additional info1'.1D.&ti.on regarding expert witness
Tanner Butler:
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Tanner Butler is the branch manager of Sliman and Butler kdgation~ Inc. Mr. Butler has
been in all facets of the irrigation business for over 10 years and has significant experience
regarding the purchase and sale of both new and used ittigation equipment. It is our

opinions on these matters.
It is anticipated that Mr. BuUer will testify regarding the value of the in:igation equipment

as shown on the estimate included in Exhibit G ofDefendants, discovery ~' which
includes values for both new and used irrigation equipment. This opinion i:D.cludes the value of
the irrigation equipment as a whole (based Q.pOIL the amount of equipment shown on the pictures
shown in Exhibit CJ), as well as the value of each individual line (the total divided by the number
of lines).

Mr. Butler based his opinion on his e:Kperience in the itrigation busines~ as well as the
pictures included in Exhibit G showing the quantity and quality of the subject pipe. Mr. Butler·'

will use as exhibits at trial his estimate and the pictures included in Exhibit G.

The Defendants have not oompensated Mr. Butler for his anticipated testimony.

PAmD this..}_ day of May, 2013.

WRIGHT BROTHERS LAW OFFICE,.PLLC

By:~
~~
~.·..

..

.. -·.
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CEBIJFICATE OF SERVICE

.2

I HEREBY CERmY that on the
day of May, 2013, I caused a true and correct copy
of the foxegoing document to be serv-ed upon the following person(s) in the following manner:

Terry Lee Johnson

[ ] U.S. Mail, Postage Prepaid

------~P·.£O~.B&o~x~X~------------------------~[-]~~~~---------------

Twin Falls, ID 83303-0080

[ ] Hand Deli:vezy
[X] Facsil:cile~ (208) 734-6052
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DISTRICT COURT

Plfth Judicial District

Courdy of'IWin FaJII ·State of Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR TWIN FALLS COUNTY

a.r·

Courtroom # 2

Judge: Randy J. Stoker

MAY-~ 2013

Clerk:~~
Reporter:

5~tstFIC': l1n~uez 0'6tist~
)
)
)
)
)
)
)
)

Ctr~j 1-Jwt
Plaintiff.
Vs

Defendant.
. Plaintiff~
Defendant:

itJ/ fY1;t A:QQ

W.-i ~
l

l

Court Minutes

Case No. CV

TIME:

DATE:
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TERRY LEE JOHNSON
Attorney at law
P.O. Box X
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Facsimile: (208)734-6052
Attorney for: Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

* )* *

GREGORY HULL
Plaintiff/Counterdefendant
vs.
RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants/Counterclaimants

)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168
MOTION TO AMEND
COMPLAINT

***
COMES NOW the Plaintiff and moves the above entitled court for an order allowing
Plaintiff to amend his complaint to more properly reflect the facts in relation to the agreement
of the parties post discovery and prior to trial.

DATED this

Motion to
Amend Complaint

/() 'N

day of May 2013.
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CERTIFICATE OF MAILING
I, hereby certify that I am a resident attorney of the State of Idaho and that on the
/(}~ day of May, 2013, I served a copy of the foregoing document upon attorney for
the Defendants, by depositing a true copy thereof in the United States mail, postage prepaid,
in an envelope addressed to said attorney at:
Andrew Wright
166 Eastland Dr. North Suite A
P.O. Box226
Twin Falls, Idaho 83303
TeriYfe_y<Tohflso
Attorney for Plaintiff

Motion to
Amend Complaint

Page2of 2

110

•

•
TERRY LEE JOHNSON
Attorney At Law
P.O. Box X
527 Blue Lakes Blvd.
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Attorney for :

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***
GREGORYHULL
Plaintiff/
Counterdefendant,
vs.
RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants/
Counterclaimants.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168
NOTICE OF HEARING
MOTION TO AMEND
COMPLAINT

***
TO: DEFENDANTS/COUNTERCLAIMANTS AND TO ANDREW WRIGHT,
YOUR ATTORNEY:
You will take notice that on Wednesday the 151h
£~,.m.

day of May, 2013, at 9:30 o'clock

or as soon thereafter as counsel can be heard, in this Court, the undersigned will call up for

hearing the said party's Motion To Amend Complaint.
Oral argument is requested.
DATEDthis

NOTICE OF HEARING
MOTION TO
AMEND COMPLAINT

/0

"

day of___~'-"""'~,,.___ _ _ , 2013.

1
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CERTIFICATE OF MAILING

-

I, hereby certify that I am a resident attorney of the State of Idaho and that on the~
day of May, 2013. I served a copy of the foregoing document upon attorney for the Def~
by depositing a true copy thereof in the United States mail, postage prepaid, in an envelope
addressed to said attorney at:
Andrew B. Wright
1166 Eastland Drive North Suite A
P.O. Box226
Twin Falls, Idaho 83303-0226

Attorney for Plaintiff

NOTICE OF HEARING
MOT/ONTO
AMEND COMPLAINT

2
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TERRY LEE JOHNSON
Attorney At Law
P.O. Box X
527 Blue Lakes Blvd.
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Facsimile: (208)734-6052
E-mail: johnson terrylee@yahoo.com
ISB No. 1521
Attorney for : Plaintiff
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***

GREGORY HULL
Plaintiff/
Counterdefendant,
vs.

RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants/
Counterclaimants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168
PLAINTIFF'S SUPPLEMENTAL
PRE-TRIAL MEMORANDUM
(6)(B) STATEMENT OF PLAINTIFF'S
CLAIMS
(6)(D) AMENDMENT TO PLAINTIFF'S
COMPLAINT
(6)(E) FACTUAL ISSUES REMAINING
(6)(F) LEGAL ISSUES REMAINING

***
(6)(B) Statement of Plaintiffs Claims:

Count One: Plaintiff claims that in March 2005 he transferred 147 acres to Defendant by
deed with the understanding and agreement that he was retaining a half interest in the 147 acres
until the same had been fully subdivided and he had been compensated for the market value as
each subdivision was completed.

PLAINTIFF'S SUPPLEMENTAL PRE TRIAL MEMORANDUM
(6)(B) STATEMENT OF PLAINTIFF'S CLAIMS
(6)(D) AMENDMENT TO PLAINTIFF'S COMPLAINT
(6)(£) FACTUAL ISSUES REMAINING
(6)(F) LEGAL ISSUES REMAINING
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That in 2006 the first 40 acre subdivision was finished and Plaintiff accepted $200,000.0
from Defendant for his share fully relinquishing all his rights to said 40 acre subdivision with
Defendants accepting all expenses and risk and taking all potential profits from said 40 acre
subdivision thereafter.
That as part of the agreement Plaintiff was to farm the 147 and subsequently the 107
acres and pay Defendant reasonable rent for their one-half share. The parties would split the
water payments to Twin Falls County Canal Company by each one paying the entire cost every
other year. The rent was customarily due one-half in the spring and one-half in the fall.
That in the transfer of the land to Defendant there was not any personal property like
irrigation equipment included in the transfer except underground main line which would be a
fixture. There were no written agreements signed by both parties except an addendum referring
to the 147 acres and a purchase price of$367,500.00 which comes to $2,500.00 per acre. Plaintif
claims the true market value to be at least $7,000.00 at the time of the transfer.
In 2012 Defendant attempted to remove Plaintiff from the farm and claimed they owned
the entire 107 acres and tried to get the Twin Falls County Sheriff involved. Defendant also
removed hand lines from the property claiming all irrigation equipment belonged to him. There
is nothing in writing signed·by both parties on any irrigation equipment and neither does the
closing statement refer to any personal property. Defendant has removed several hand lines from
the property. Plaintiff should be allowed to continue to farm his half of the remaining 107 acres
and Defendant should have to return the hand lines taken or pay Plaintiff the reasonable value
thereof.
At the time of the transfer of land all irrigation equipment including, hand lines, portable
mainlines, pumps and panels were all located on adjacent property belonging to Plaintiffs
brother called the hydro project. Said irrigation equipment was also for the irrigation of other
farmland, both owned and rented, by Plaintiff, not just the 147 acres transferred.
PLAINTIFF'S SUPPLEMENTAL PRE TRIAL MEMORANDUM
(6)(8) STATEMENT OF PLAINTIFF'S CLAIMS
(6)(D) AMENDMENT TO PLAINTIFF'S COMPLAINT
(6)(E) FACTUAL ISSUES REMAINING
(6)(F) LEGAL ISSUES REMAINING
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The ownership of the irrigation system is important in determining the rental value for
one-half of the farmable acreage, as there is an extra $50.00 per acre to the renter if he does not
supply the irrigation system. The pumps and panels were relocated in 201 0 or 2011, off the hydro
project to the land in question, by Plaintiff, to make more efficient use of irrigation delivery
system.
Count Two: Plaintiff claims he transferred the property for much less than actual value so
as to participate in the increased value when the land was subdivided. After Defendant began to
pay Plaintiff for his interest in the first 40 acre subdivision at $10,000.00 per acre for his one-hal
interest, Defendant informed Plaintiff that Defendant had taken out a loan against the property in
the approximate amount of$185,000.00 and told Plaintiff they had made the first payment on
Plaintiffs note. Plaintiff did not take out the Notes, sign the notes, and was never given a yearly
payment schedule and balance on the notes. Plaintiff however has paid Defendant an amount
equal to the loan payments each year from 2006-2012 to keep the project from being in default.
That because of Defendant having removed Plaintiff from the land, refusing to let him
farm his half and also refusing to rent to Plaintiff Defendant's half, and by not furthering the
subdivision of any additional acres, and claiming to others that the entire property is solely his,
Plaintiff has had to file this lawsuit to claim his undivided one-half interest in the form of an
equitable in the trust remaining 107 acres held by Defendant for Plaintiffs benefit. That the
purpose of said express trust has been fully frustrated requiring the property to be conveyed back
to Plaintiff free and clear of the remaining balance of the D.L. Evans Notes.
Count Three: Plaintiff claims a resulting trust if Defendants continue to deny the express
agreement which would form the express trust.

PLAINTIFF'S SUPPLEMENTAL PRE TRIAL MEMORANDUM
(6)(B) STATEMENT OF PLAINTIFF'S CLAIMS
(6)(D) AMENDMENT TO PLAINTIFF'S COMPLAINT
(6)(E) FACTUAL ISSUES REMAINING
(6)(F) LEGAL ISSUES REMAINING
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Count Four: Plaintiff claims of fiduciary relationship existed between Plaintiff and
Defendant at the time of transfer of the land in question, as Defendant was a licensed Realtor,
and Plaintiff placed confidence and reliance in his promises to subdivide the land and pay
Plaintiff accordingly. Plaintiff claims a constructive trust was then created as Plaintiff has no
adequate remedy at law.
Count Five: Plaintiff claims an implied contract in law, that it was breached by
Defendants, and as a result the remaining 107 acres should be partitioned or Plaintiff receive
current fair market value for his half.
(6)(D) Amendments to Plaintiffs Complaint.
Paragraph 6,8, and 20 have been amended to more reflect the facts alleged therein.
Count Five has been added to better reflect the legal state of the parties agreement as
discovery was made.
Count Six is added to tie up loose ends that pertain to the parties dealings.
(6)(E) Factual issues for the jury.
1. Was there a contract implied in law if the jury finds the parties dealt with each other
certain obligations as though they were bound by contract and in his dealings with Plaintiff, the
Defendant received benefit which unjustly enriches the Defendant and which in fairness and
good conscience should not be retained by Defendant from the Plaintiff, then Defendant is
bound, as though by a contract, to return or repay Plaintiffthe value of the property which
Defendant unjustly retains:
That an implied contract existed as a result from all the circumstances intended,
according to the ordinary course of dealing and the common understanding of men, to enter into
a contract with specific terms and conditions and that Defendants did breach the same.

PLAINTIFF'S SUPPLEMENTAL PRE TRIAL MEMORANDUM
(6)(B) STATEMENT OF PLAINTIFF'S CLAIMS
(6)(D) AMENDMENT TO PLAINTIFF'S COMPLAINT
(6)(E) FACTUAL ISSUES REMAINING
(6)(F) LEGAL ISSUES REMAINING
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2. Did Plaintiff keep up his end of the bargain? Did he pay the reasonable rent to
Defendant for his one-half share from 2005-2012?
3. Did Plaintiff repay all loans made to him by Defendant in 2005 and 2007?
4. Did Plaintiff pay Defendant for the D. L. Evans loan payments made in 2006-2012?
5. Had Plaintiff actually paid an access to Defendant's through 2012 in an amount over
$33,000.00.
(6)(F) Legal Issues Remaining:
Has there been an equitable express trust, resulting trust, or construction trust created by
the actions of Plaintiff and Defendants giving Plaintiff a one-half undivided interest in the 107
acres remaining from the original transfer?
If there is an implied contract between the parties that Plaintiff retain his undivided onehalf interest in the property transferred until all phases of subdivisions are completed and that
Plaintiff be paid his one-half share at market value when each one is completed, and if that
agreement has been breached, by Defendants refusal to further subdivide and removing Plaintiff
from the land and not letting him farm his half and/or rent Defendant's half, as was their custom,
and trying to claim all the irrigation system as their own, sufficient enough to warrant a partition
of the property, restoring to Plaintiff his one-half interest therein or payment to Plaintiff the fair
market value.
DATED this

. /y'¥1

day of May 2013.

PLAINTIFF'S SUPPLEMENTAL PRE TRIAL MEMORANDUM
(6)(B) STATEMENT OF PLAINTIFF'S CLAIMS
(6)(D) AMENDMENT TO PLAINTIFF'S COMPLAINT
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CERTIFICATE OF MAILING
I, hereby certify that I am a resident attorney of the State of Idaho and that on the /3
day of May, 2013, I served a copy of the foregoing document upon attorney for the Defendants,
by depositing a true copy thereof in the United States mail, postage prepaid, in an envelope
addressed to said attorney at:
Andrew Wright
166 Eastland Dr. North Suite A
P.O. Box226
Twin Falls, Idaho 83303

Lee

Terry
John n
Attorney for P aintiff
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Andrew B. Wright [ISB No. 6812]
WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Drive North
P.O. Box226
Twin Falls, ID 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: A Wright@WrightBrothersLaw.Com
Attorneys for Richard B. Giesler and Idaho Trust Deeds, LLC

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,
Plaintiff/Counterdefendant,
vs.
RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC,

)
)
)

)
)
)
)
)
)
)

Case No. CV-2012-2168

OBJECTION TO MOTION TO AMEND
AND, IN THE ALTERNATIVE,
MOTION TO VACATE TRIAL
SETTING

Defendants/Counterclaimants.
_________________________
)
COMES NOW Defendants/Counterclaimants Richard B. Giesler and Idaho Trust Deeds,
LLC ("Giesler"), by and through their counsel of record, Andrew B. Wright of Wright Brothers
Law Office, PLLC, and hereby submit this Objection to Motion to Amend and, in the Alternative,

Motion to Vacate Trial Setting. Giesler requests that the Court deny Hull's Motion to Amend
(and the case proceeds to trial on June 4 -7, 2013) or, in the alternative, the Court vacate the
current trial setting so that Giesler can prepare (obtain experts, re-depose Hull, send additional
discovery, etc.) for the numerous additional claims asserted by Hull in his proposed Amended

Complaint (filed a few weeks before trial).
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Gregory Hull ("Hull") filed a Verified Complaint on May 23,2012, wherein the only
relief reguested by Hull was a Y2 undivided interest in the subject property. Giesler thereafter
filed a Counterclaim, seeking the payment of rent, loans, and various expenses owed by Hull (as
both a contract and unjust enrichment claim) and damages for the irrigation pipe taken by Hull
(as a conversion claim). As such, the following were the only issues to be presented at trial on
June 4- 7, 2013:
1) Was a constructive or express trust created by the parties such that Giesler should
deed Hull a Y2 undivided interest in the subject property?
2) Did Hull breach a contract with Giesler relating to his failure to pay rent, loans, and
various expenses or was Hull unjustly enriched by receiving the benefit of the unpaid
farm use, loans, and various expenses paid by Giesler? If so, what are the damages
incurred by Giesler?
3) Did the sale of the subject property include the irrigation pipe? If so, what is the
value of the irrigation pipe taken by Hull?
With regards to these issues (the only issues plead by the parties), Giesler is ready to proceed to
trial.

In Hull's proposed Amended Complaint, Hull now attempts the shotgun approach of
adding numerous other issues to the litigation approximately three weeks before trial, which
would leave the following issues to be tried:
1)

Was a constructive or express trust created by the parties such that equity would
require that Giesler to deed Hull a Y2 undivided interest in the subject property?

2)

Did Hull breach a contract with Giesler relating to his failure to pay rent, loans,
and various expenses or was Hull unjustly enriched by receiving the benefit of the
unpaid farm use, loans, and various expenses paid by Giesler? If so, what are the
damages incurred by Giesler?

3)

Did the sale of the subject property include the irrigation pipe? If so, what is the
value of the irrigation pipe taken by Hull?

4)

Did Giesler take hand lines belonging to Hull in 2012? If so, what is the value of
the irrigation pipe?
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5)

Does Giesler owe Hull any money related to a Federal Crop Deficiency payment
for 2012 in the amount of$5,300?

6)

Does Giesler owe Hull any money for one semi loan of wheat from 2012?

7)

Does Giesler owe Hull $3,754.40 for alfalfa seed from 2008?

8)

Was the subject property transferred to Giesler at below market value for which it
would be unjust for Giesler to retain without paying Hull its current fair market
value? (requiring Giesler to now obtain an expert to testify regarding the value of
the property at the time of transfer, the current value of the property, and the value
to the land with the improvement provided by Giesler)

9)

Should the property be partitioned by the Court? If so, what would be a partition
of the property? (requiring new expert testimony regarding partition)

10)

Should Hull be paid the fair market value of 'l'2 of property? (requiring new expert
testimony)

11)

Is Gielser continuing with a reasonable development of the subdivision?

12)

Was there an agreement for the development of a subdivision?

13)

What was Hull's responsibility with regards to the D.L. Evans' loans?

The Court may be wondering why Hull is making this last minute scramble to change his
pleadings. At the prior pre-trial conference, Hull suggested that they did not know what their
claims were until they received Giesler's discovery, which makes no sense. If Hull thought he
had a claim to federal crop deficiency payments, irrigation pipes, one semi load of wheat, alfalfa

seed, partition, etc., Hull could have brought those claims when he filed his Verified Complaint.
The reason Hull is now attempting to change his pleadings to such an extent relates to
events that occurred in Hull's deposition on May 6, 2013, wherein Hull essentially eviscerated
his entire existing case. With regards to Hull's allegation that he owned 'l'2 of the subject
property after the sale to Giesler, Hull stated his Verified Complaint the following:
Both Plaintiff and Defendants, prior to said transfer of the real property in
question, agreed that said property would be placed in Defendant's name, but that
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Plaintiff would retain a one-half undivided interest in the same until the property
was fully subdivided and sold, whereupon the Plaintiff would receive one half of
the fair market value for each parcel sold.

Verified Complaint, P. 6.
However, in Hull's deposition dated May 6, 2013, Hull stated that his above-described sworn
statement is "fairly inaccurate." Hull stated in his deposition that, in addition to being paid for
the property, Giesler did not owe him for Y2 of the property's value, but just some unknown
amount to be paid at an unknown time before Giesler developed each phase of the subdivision.
With regards to re-conveyance issues, paragraph 22 of the Verified Complaint filed in
May, 2012 states, in part, as follows:
Under the terms of the agreement for sale and Deed of Conveyance described
above, and express trust created thereby, it was Defendant's duty to convey title
to a one-half undivided interest in any remaining propertv to Plaintiff once they
stopped selling lots.
However, in Hull's deposition, Hull stated that there was no discussion or agreement that Giesler
would re-convey the subject property.
Finally, with regards to the D.L. Evans' loans, paragraphs 28 and 29 of the Verified
Complaint filed in May, 2012 state that these loans (amounting to Y2 of the purchase price of the
property) were put in Giesler's name because he was in a better position to obtain financing
(relative to Hull), but Hull has made all of the payments on the loans. However, in Hull's
deposition, Hull stated that he had "zero obligation for the loan" and had never even heard of the
D.L. Evans loan until June of2006 (over a year after Giesler brought the property).
Based upon the above-described testimony, there is no cognizable claim that this property
was put into a trust and now, three weeks before trial, Hull would like to assert additional new
allegations to reduce his remaining rent obligation.
Oral argument is requested.
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DATED this

•

•

J!i_ day of May, 2013.

WRIGHT BROTHERS LAW OFFICE, PLLC

CERTIFICATE OF SERVICE

f!t

I HEREBY CERTIFY that on the
day of May, 2013, I caused a true and correct copy
of the foregoing document to be served upon the following person(s) in the following manner:
Terry Lee Johnson
P.O.BoxX
Twin Falls, ID 83303-0080

[ ]
[ ]
[ ]
[X]

U.S. Mail, Postage Prepaid
Express Mail
Hand Delivery
Facsimile- (208) 734-6052,.-./
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***
GREGORY HULL
Plaintiff/
Counterdefendant,
vs.

)
)
)
)
)

)
RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants/
Counterclaimants.

)
)
)
)
)

Case No. CV-2012-2168
MEMORANDUM IN OPPOSITION
TO DEFENDANTS OBJECTION TO
PLAINTIFF'S MOTION TO AMEND
AND, IN THE ALTERNATIVE MOTION
TO VACATE TRIAL SETTING

***
In Plaintiffs original complaint, Plaintiff complains that he retained a one-half undivide
interest in the property until it was fully subdivided. Defendant in their answer and counterclaim
specifically denied any and all allegations ofP1aintiff's one-half undivided interest or any other
interest in the property.
On December 20, 2012 Plaintiff served his First Set of Interrogatories and Requests for
Production to Defendant. Defendant did not answer the First Set of Interrogatories and Requests
for Production until April29, 2013, over 90 days past due. In those answers they admitted in
Answer to Interrogatory No.5, a copy of which is included and marked as Exhibit "A", that the
parties had entered into a subdivision/development agreement and that as subdivisions were
completed and sold, they agreed to pay Plaintiff one-half of the net profit (after subtracting
development costs and monies owed to Defendants). They also admitted that they had paid
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laintiff $200,000.00 for the first 40 acre subdivision, which thereafter left Defendants with all
fthe potential profit (as well as all of the risk) for the entire 40 acre subdivision.
Defendants also produced in discovery a page from Defendant Giesler's notes which
'ndicate that Greg would get back his one-half interest in the property if he paid the D.L. Evans
oan, that page marked Defendant's Exhibit"F" 29 is attached hereto.
This is now the first time that Defendants have admitted that Plaintiff had both an
economic interest in the property, to be paid as subdivisions were completed, as well as a real
alfinterest potentially receiving it back ifthe D.L. Evans payments were made. There were also
further admissions along these lines in Defendants deposition taken two days after receipt of the
discovery.
On his original complaint Plaintiff asked the court to find an equitable trust based on the
fact that there may have been circumstances under which would render it unconscionable for the
holder of legal title to retain beneficial interest in the property. See U.S. v. Idaho Falls Associates

Ltd. Partnership, 81 F. Supp.2d 1033 (1999). Plaintiff also alleged a fiduciary relationship
between the parties which could also require an appropriate remedy such as a constructive trust
for the benefit of the Plaintiff in this case, see Funk v. Tifft, 515 F .2d 23 (1975).
"Whether a confidential relationship exists between transferor and transferee of interest in
land so that constructive trust may be imposed against transferee to enforce otherwise
unenforceable oral agreement to reconvey is a discretionary determination by equity court and is
not bound by hard and fast definition." See Klein v. Shaw, 706 P.2d 1348, 109 Idaho 237 (1985).
Plaintiff now seeks to add Count 5 for a contract implied in law, which is an obligation
imposed by law for the purpose of bringing about justice and equity without reference to the
intent or the agreement of the parties and, in some cases, in spite of an agreement between the
parties, it is a non-contractual obligation that is to be treated procedurally as if it were a contract,
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and is often referred to as quasi contract, unjust enrichment, implied in law contract or
restitution. SeeFox v. Mountain West Elec.. Inc .. 52 P.3d 848, 137 Idaho 703, (2002). This count
should come as no surprise to the Defendants as it is simply based on the facts as provided in
discovery by Defendants as well as their Counterclaim where they expressed relief for the same
type of contract implied in law.
Plaintiff admits that Count 6 is an attempt to clean up the issues between the parties.
Defendants claim they either own all the irrigation pipe or that the Plaintiff has taken it. Plaintiff
is simply pointing out that if he owns it all some has been taken from him. The reference to the
Federal Crop Deficiency payment of$5,300.00 is admittedly new but again an issue that should
be cleared up between the parties. The alfalfa seed and the semi load of wheat taken to Burley in
2012 have been issues of the parties all along.
"Once equitable jurisdiction of the court has attached, court should retain jurisdiction to
resolve all portions of dispute between parties and render equity to all parties without regard to
technical niceties of pleading and procedure." See Barnard & Son. Inc. v. Akins, 708 P.2d 871,
109 Idaho 466, (1985).
When dealing in equity regarding return of the property or its current market fair market
value presents equitable issues to be dealt with by the court as would partition. These are not new
issues but simply flow from the equitable relief requested. Whether or not the property is
reconveyed to Plaintiff or he remains with a one-half undivided interest or some other equitable
interest or value is for the court to determine.
Lastly, regarding the D.L. Evans notes taken out by Defendant and paid on by the
Plaintiff, obviously Plaintiff never signed the notes and therefore is not legally obligated to D.L.
Evans, but on the other hand was made to feel he had no choice but to make those payments as
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art of the original agreement.

DATED this~ day of May

, 2013.

CERTIFICATE OF MAILING
I, hereby certify that I am a resident attorney of the State of Idaho and that on the 14th
day of May, 2013. I served a copy of the foregoing document upon attorney for the Defendants,
by facsimile:
Andrew B. Wright
1166 Eastland Drive North Suite A
P.O. Box 226
Twin Falls, Idaho 83303-0226
Facsimile: (208)733-1669
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E. What was Defendant's responsibility regarding the remaining land after first 40 acre
subdivision?
F. What was the customary time frame of payment by Mr. Hull as to the rent on the fann
land to be paid each year, 2006 through 2012?
G. What was your understanding as to the value of the land as a subdivision, versa fann
land, in 2005 when the transfer took place?
ANSWER TO INTERROGATORY NO. 5: Plaintiff sold the Defendants the property

that is the subject of this litigation in 2005, which sale included the irrigation pipe on the
property. Please see the Purchase and Sale Agreement and Warranty Deed included in the
documents attached hereto as Exhibit A .
Plaintiff and Defendants also entered into a subdivision/development agreement. The
Plaintiff agreed to pay the D .L. Evans loans related to the Defendants' property when the
payments became due and the Defendants would pursue the potential subdivision of the
Defendants' property. As the subdivision was completed and lots were sold, the Defendants
agreed to pay to the Plaintiff Yz of the net profit (after subtracting the development costs and
money owed to Defendants).
After the start of the development of the first 40 acre subdivision on Defendants'
property, the Plaintiff and Defendants discussed the potential net profit from this subdivision.
The Plaintiff agreed to accept $200,000 fi.·om the Defendants as his Yz of the net profit from the
first 40 acre subdivision (paid in checks from Defendants and the Defendants' payments to D.L.
Evans to release the 40 acres from the loans), which thereafter left Defendants with all of the
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potential profit (as well as all of the risk) for this entire40 acre subdivision. See those
documents attached hereto as Exhibit B.
As the Defendants finished the first 40 acre subdivision and began selling lots, the
housing market collapsed. With regards to the Defendants' remaining property after the first 40
acre subdivision, the Defendants have received final plat approval (subject to the completion of
the improvements) and have performed work and maintenance related to the subdivision.
In 2005, the Defendants began leasing their property to the Plaintiff for :farming. The
parties agreed that the rent would be paid as a crop share, with Defendants receiving the value of
V2 of the net crop that Plaintiff grew on the Defendants' property, which would be paid by the
Plaintiff upon harvest. However, despite numerous requests by the· Defendants, the Plaintiff
refused to provide the weight tickets regarding the subject crops, which delayed the payment of
Plaintiff's rent obligation. As a result, the parties then attempted to reach an agreement
regarding cash rent because Plaintiff would not provide documentation needed for the crop share
agreement.

INTERROGATORY NO.6: What was defendant's understanding of the agre'ement
with Mr. Hull regarding the lease on the remaining farm ground, as to how the rent was paid, and
how the rent was calculated per acre, and for how many acres?
A. What was your understanding of how the water bill was to be paid on the rental
ground each year.
B. Please set out the amount paid for water each year from 2006 thru 2012, and who
paid it.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT ~l~J:!£\~~~~:ho
STATE OF IDAHO, IN AND FOR TWIN FALLS COUNTY

MAY 15 2013

Date: May 15,2013
•--~~---Time: 9:30AM
. ..,1:7_·.,._..:.•~~\:----.,=-=ae,_r~r_
Twin Falls County CourtroOm 2
Deputy Clerk

Stoker, District Judge
Aguirre, Deputy Clerk
Barksdale, Court Reporter

GREGORY HULL
Plaintiff{s).

vs.
RICHARD GIESLER, etal.

)·
)

)
)
) Case No. CV-2012-2168
)
)
) Pretrial Conference
)

Defendant{s).

Plaintiff:~

)
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL
Plaintiff/Counterdefendant
vs.
RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants/Counterclaimants

***
)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168
AMENDED
COMPLAINT

***
Plaintiff complains as follows:
COUNT ONE
1.

Plaintiff is a resident of Twin Falls County, Idaho and has an undivided one-half
interest in real property located in Twin Falls County, more particularly described in Exhibit
"A" attached hereto and made a part hereby reference.

2.
That Defendant Richard Gielser is a resident of Twin Falls County, Idaho and also has
an undivided one-half interest in the same real property located in Twin Falls County, more
particularly described in Exhibit "A" as referred to above.
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3.

That Defendant Idaho Trust Deeds, LLC is solely owned by Richard B. Giesler, and is
a Limited Liability Company in good standing with the State ofldaho, with it's principal
place of business in Twin Falls, Idaho, and also has an interest in said real property.

4.
That on or about March 24, 2005 Plaintiff transferred said property described in
Exhibit "A", plus an additional40 acres, to Defendant Giesler and to Idaho Trust Deeds,
LLC.

5.
That at the time of the transfer of the real property in question, Defendants were in the
business of developing subdivisions and said real property was subsequently subdivided as
shown by Exhibit "B" attached hereto and made a part hereof by reference.
6.
Both Plaintiff and Defendants, prior to said transfer of the real property in question,
agreed that said property would be placed in Defendant's name, but that Plaintiff would
retain a one-half undivided interest in the same until each subdivision phase was fully
subdivided, whereupon the Plaintiff would receive his half of the fair market value for each
subdivision phase completed.
7.
At all times pertinent hereto Defendant Richard B. Giesler admits that Plaintiff has a
one-half interest in the whole of said property, however Defendant Richard B. Giesler has
transferred his interest in parcels 1 and 2 of said real property in 2009 to Defendant Idaho
Trust Deeds LLC.
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8.

Beginning in March 2006, and thereafter for a few months, Plaintiff was paid by
Defendants the amount of $200,000.00 which represented his share of the market value of the
first forty acres subdivision completed. Defendants would then assume all expenses and costs
of said subdivision and be left with any remaining potential profit.
9.
That since the original transfer of said property in 2005, Plaintiff has farmed the
property and remitted to Defendant each year a rent payment in an amount equal to the
reasonable rental value for only Defendant's one-half share of said property. Plaintiff has
also, paid the water for 2012 season which he does every other year. Defendants pay every
other year also.
10.
That Plaintiff has completed the 2011 Fall work and 2012 Spring work on said
property where now is growing a winter wheat crop and alfalfa hay.

11.
That Plaintiff has tried to tender the reasonable rental value for 2012 for Defendant's
one-half share, which has been customarily paid in two payments, one in the Spring and one
in the Fall, but Defendant refuses the Spring payment and has asked the Sheriff of Twin Falls
County to keep Plaintiffoffsaid property and claims he is the sole owner ofthe property and
now also wishes to take over the farming operation.
12.
That Defendant Giesler has taken hand lines belonging solely to the Plaintiff, off real
property that is owned by Plaintiffs brother for Defendant's own use without Plaintiff's
consent or his brother's consent, and has made a claim that all irrigation equipment belongs
to him.
AMENDED COMPLAINT
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13.

That because the property is considered agricultural lands and whereas Plaintiff has
held over and retained possession for more than 60 days past to the expiration of his annual
lease term, without any demand of possession or notice to quit by the landlord, he is deemed
to be holding by permission of the landlord and is entitled to hold under the terms of the oral
lease for another full year.

14.
That Defendant has wrongfully evicted Plaintiff from the property and possession
should be restored to the Plaintiff through the farming season of2012 immediately.
15.
That if Plaintiff is not restored to possession of said property that he will be damaged
in the amount of one-half of the proceeds from the sale of the crops growing on said property
through the year 2012, plus costs of production, and further that if Defendant does not
continue to farm and water the property in a good husbandry manner, that Plaintiff will be
damaged in an amount equal to the yield of the same crops which he is presently farming on
other land that he either rents or owns for said year, as to the crops now being farmed by
Defendants.
16.
Plaintiff has had to hire the services of an attorney to bring this action and upon being
duly advised alleges the sum of $5,000.00 as reasonable attorney fees.

COUNT TWO
17.
Plaintiff realleges paragraphs 1 through 16 of Count One of Plaintiffs complaint.
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18.

That on or about the 21st day of April, 2005, Plaintiff and Defendant orally agreed
among themselves to use Plaintiffs real estate, approximately 147 acres, 107 of which are
described in Exhibit "A" attached hereto, for the purpose of constructing a subdivision on
said property. Said land had appurtenant to it 160 shares of Twin Falls County Canal water.
19.
That on or about said day Plaintiff agreed to sell said property to Defendants said
land was then reasonably worth more as a subdivision, but Plaintiff agreed to sell the land for

$367,500.00 to Defendants, and as additional consideration Defendant's promise to use the
land for the purpose of constructing a subdivision thereon and Plaintiff retaining his one-half
undivided interest therein. Copy of the settlement statement from the Title Company is
attached hereto, and marked as Exhibit "C", and made a part hereof by reference.
Thereafter on the 21st day of April, 2005, Plaintiff conveyed said property to
Defendants as trustee including the LLC for the purpose of constructing a subdivision on the
property.

20.
That on said date Defendant paid Plaintiff the above agreed price, Defendant took out
four loans with D.L. Evans Bank which Plaintiff has made all the annual payments on
through 20 12 to Defendants.
In accordance with said agreement Defendants constructed a subdivision on said
property of which 40 acres was subdivided and payment made to Plaintiff as set out above.
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21.

The conveyance of said property from Plaintiff to Defendants was not intended to
create any equitable right, title, claim or interest therein in Defendants. Defendants took title
to said property as trustee, for the purpose of holding title until such time as Defendant LLC
could complete the subdivision and sell all the parcels.
22.
Under the terms of the agreement for the sale and Deed of Conveyance described
above, and the express trust created thereby, it was Defendant's duty to convey title to a onehalf undivided interest in any remaining property to Plaintiff once they stopped selling lots.
That all the time since the transfer of property to Defendants, Defendants have at no
time asserted a right, title, claim or interest in the property or any part thereof apart from
Plaintiffs interest therein or acted as if the land was not owned with Plaintiff. But because of
Defendants recent behavior in trying to remove Plaintiff from farming the remaining property
and not doing anything to further the subdivision and the selling of lots thereon and upon
demanding Plaintiff be removed from the premises, Plaintiff has demanded that Defendants
reconvey the property showing his one-half undivided interest in the premises. That because
Defendants have failed and refused and still fail and refuse to do so that he takes this action.

23.
That the purpose· of the trust created by the agreement of sale and the Deed of
Conveyance, described above, has been fully frustrated, and Plaintiff is entitled in equity to
have the title to said property conveyed to him in accordance with the terms of said trust to
restore is rightful one-half undivided interest therein.
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COUNT THREE
24.

Plaintiff realleges paragraphs 1 through 23 of Count One and Count Two of
Plaintiffs complaint.
25.
Defendants now deny there ever was an express trust or that they were holding the
property jointly until the purpose of the subdivision was completed, and that Plaintiff had a
one-half undivided interest in said property for the purpose contemplated and that thereafter
would have his one-half undivided interest therein reestablished by conveyance.
The 107 acres remains in the hands of Defendants as trustee of said trust.
26.
By reason of Defendants denial of the express trust that Plaintiff is entitled to a
declaration that Defendants hold said property in a resulting trust for Plaintiff and that title to
a one-half undivided interest should be conveyed to Plaintiff.

COUNT FOUR
27.
Plaintiffrealleges paragraphs 1-26 of Count One through Count Three ofPlaintiffs
complaint.
28.
That the oral agreement between Plaintiff and Defendants was that Defendants would
be in a better position to obtain financing if Plaintiffs name was not on the real property
being given to secure loans.
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29.

That as part of the initial transfer four loans were obtained in the amount of
$183,748.00 from DL Evans Bank to Defendants for which Plaintiff has paid the annual
payment since the loans were taken out until present. Said payments being first made to
Defendants with Defendants making the actual payment to the Bank.
30.
Plaintiff and Defendants agreed that in order to obtain financing necessary to properly
develop the subdivision on said real property it was necessary to have title to the property
solely in Defendants name.
31.
Pursuant to agreement Plaintiff on the 21st day April, 2005 executed and delivered to
Defendant a warranty deed conveying to Defendants complete legal title to the property.
Copy of the deed is attached hereto, marked Exhibit "D" and made a part hereof by reference.
32.
At the time of and prior to the execution and delivery of said deed to Defendants,
Plaintiff had the utmost trust and confidence in Defendants. Defendant was, and is a licensed
Real Estate broker. By reason of this confidence and reliance on Defendant as a licensed
realtor, and reliance on the promises and representations made by Defendants in the
agreement referred to above, Plaintiff executed and delivered said deed to Defendant.
33.
That there was a fudiciary relationship between Defendants and Plaintiff at the time of
the transfer of the real property in question.
34.
Although said deed was absolute in form purporting on its face to convey to
Defendant complete title to the property therein described and although said deed recites a
AMENDED COMPLAINT
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consideration, Plaintiff did not intend by said deed to convey all his beneficial interest in said
property to Defendant. Rather the purpose of said deed was to enable Defendants to hold
complete legal title, and to secure financing for the purpose of the subdivision, and to hold
the property in trust for the purposes previously agreed on by Plaintiff and Defendant.
Defendant has failed and refused to further develop the subdivision and instead has sought to
evict Plaintiff completely from said property and deny him any interest therein.
35.
Plaintiff has demanded that the property be reconveyed or that the subdivision
continue and that he be paid, as previously agreed. The Defendant again has refused and
failed and still fails and refuses to do so.
36.
Plaintiff has no adequate remedy at law. By Defendants actions Plaintiff should be
declared a beneficiary of a constructive trust of which he is to be awarded his one-half
undivided interest in said real property.

COUNT FIVE
37.
Plaintiffrealleges paragraphs 1-36 ofPlaintiff's Complaint.
38.
That even though there is no written contract between the parties, based upon the
mutual assent, the lawful object and mutual consideration, and all the circumstances and
actions of the parties, and according to the ordinary course of dealing and common
understanding of men the parties did enter into an implied contract to subdivide the property
in question with Plaintiff retaining a undivided one-half interest in the land until paid his fair
market value as each subdivision was completed, and Defendants assuming all costs and
expenses of the subdividing of the real property and retaining all other profits thereon.
AMENDED COMPLAINT
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39.

That since the first 40 acre subdivision by the Defendants in 2006 and 2007
Defendants have failed to further perform under the agreement by not proceeding to sell the
remaining lots in the first 40 acre subdivision or physically prepare anymore land for
subdividing and sale therefore depriving Plaintiff the reasonable value of his remaining onehalf interest in the land in question which in fairness and good conscience should not be
retained by Defendants, but should be returned to Plaintiff, by partition of the 107 acres in
question or repay Plaintiff the current market value ofhis one-half interest which Defendants
unjustly retain.
40.
That the Plaintiff conferred a benefit to Defendants by transferring the real property to
them for a price per acre which was several thousands dollars less than the fair market value
at the time, so that the Defendants would have clear title to the property to facilitate the
subdividing of the same and that their acceptance of that benefit without continuing the
subdivision of the remaining property and paying Plaintiffhis fair market value at the of the
completion of each subdivision phase makes it inequitable for Defendants to retain those
benefits without ever paying the Plaintiff the value thereof.
COUNT SIX

41.
Plaintiff realleges paragraph 1-3 9 of Plaintiff's complaint.
42.
That Defendants owe Plaintiff for their share of alfalfa seed expense for the crop year
2008 in the amount of$3,754.40.
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43.

That Defendants owe Plaintiff the value of one semi load of wheat that was delivered
to Burley in the fall of2012 that belonged to Plaintiff, the value of which to be established at
Trial.
44.
That Defendant refuses to sign off on Plaintiffs Federal Crop Deficiency payment for
the year 2012, damaging Plaintiff in excess of$5,300.00.

45.
Defendant owes Plaintiff the fair market value for 6 hand lines taken from Plaintiff in
2012 off the property belonging to Plaintiff. Value to be proven at Trial.

Wherefore, Plaintiff prays judgment as follows:
Count One:

1. That Plaintiff be restored to his lease and possession of the real property in question
immediately;or that an order to show cause be held to determine Plaintiff's right as a tenant
for the farming season of2012.
2. That Plaintiff be awarded damages as pled above if possession is not immediately
restored.
Count Two:

3. Declaring that said land was conveyed to Defendants in an express trust for the
purpose of constructing and the selling of lots in a purposed subdivision on the property;
4. Declaring that Plaintiff qualified as the beneficiary of said trust;
5. Declaring that upon the completion of/or the stopping of work on the subdivision
and the selling oflots thereof that the Defendants as trustee had a duty to convey legal title to
said remaining property to Plaintiff for his one-half undivided interest therein;
AMENDED COMPLAINT
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6. Directing Defendants to execute and deliver to Plaintiff conveyance of the legal
title to a one-half undivided interest in the property remaining;

Count Three:
7. That because of the oral agreement and dealings between Plaintiff and Defendants
regarding said property, that there be declared a resulting trust in favor of Plaintiff for a onehalf undivided interest in the remaining real property and the same be conveyed to him by
Defendants.

Count Four:
8. Plaintiff asks the court to find that a constructive trust was created for the benefit of
the Plaintiff and that he be entitled to his one-half undivided interest in said property and that
the same be reconveyed to him by Defendants.

Count Five:
9. That the Court fine the parties had an implied contract in law that provided that
Defendants as realtors and developers, develop the 147 acres into subdivisions, the first 40
acre subdivision having been completed, and Plaintiff retaining a one-half undivided interest
in the whole property until it was all subdivided and to pay Plaintiff his one-half share of the
market value when each subdivision was complete, Plaintiff having been compensated for the
first 40 acre subdivision.
10. That the Court find that Defendants have failed to proceed as agreed past the first
40 acre subdivision in 2007 and refused to allow Plaintiff access to farm his one-half of the
107 acres.
11. That Defendants unjustly retain Plaintiffs one-half share and are bound to return

it to Plaintiff by partition or pay Plaintiff the current market value of his one-half share or
interest. The amount to be determined at trial as well as the feasability of partition of the land.
"Additional water shares (13 shares)".
AMENDED COMPLAINT
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Count Six:
12. That Plaintiff be reimbursed or payed by Defendants the following:
a). $3,754.40 for Defendants share of the 2008 alfalfa seed expense.
b). The value of the one load of wheat that was delivered to Burley by
Defendants in the fall of2012 that belonged to Plaintiff-value to be established at
trial.
c). That Defendant refuses to sign off on Plaintiff's Federal Crop Deficiency payment
for the year 2012, damaging Plaintiff in excess of$5,300.00.
Plaintiff requests reasonable attorneys fees on all Counts as set forth above, under

I. C. 12-120 and 121, as well as any other Idaho statute allowing attorney fees to the
prevailing party, plus costs and all other relief that the court deems just and equitable in the
premises.

Attorney for Plaintiff
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VERIFICATION

STATE OF IDAHO
County of Twin Falls

)
) ss.
)

Gregory S. Hull, being first duly sworn upon oath, deposes and says:
That he is the Plaintiff in the above-entitled action; that he has read the foregoing
complaint, knows the contents thereof and that he verily believes the facts stated therein to be
true.

SUBSCRIBED AND SWORN to before me this

q-tv

day of May,

201.3~

~~~,LS~bL
g~aho

Notary Public
Residing at:
ILILL
_
Commission expires: 121-:21-(f"
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CERTIFICATE OF MAILING

I, hereby certify that I am a resident attorney of the State of Idaho and that on the
,/() ~ day of May, 2013, I served a copy of the foregoing document upon attorney for the
Defendants, by depositing a true copy thereof in the United States mail, postage prepaid, in
an envelope addressed to said attorney at:
Andrew Wright
166 Eastland Dr. North Suite A
P.O. Box226
Twin Falls, Idaho 83303
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DISTRICT COURT

Plfth Judicial District

County of 1\vln Falls • State of Idaho

MAY 15 2013
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~

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Case No. CV 2012-2168
Plaintiff,
PRETRIAL ORDER
vs.
RICHARD GIESLER, et. al,
Defendants.
The following order is entered following the parties second pretrial conference
held on May 15, 2013.
1.

Both parties have waived a jury trial on the record and thus this case will be tried
to the Court commencing at 8:30A.M. June 4, 2013.

2. Over objection of defendants plaintiff's motion to amend complaint is granted and
the amended complaint shall be filed.

Defendants shall be deemed to have

denied the allegations in the amended complaint and shall not be required to file
an answer thereto to preserve their objection or denial.
3. Defendant's motion to vacate trial is denied. However, if the current valuation of
the real estate becomes an issue at trial, the Court will partially bifurcate the trial
to allow the parties additional time to conduct discovery or obtain evidence on the

PRETRIAL ORDER - 1

147

•

property valuation.

•

The balance of the issues identified below and all issues

other than the value of the real estate shall be adjudicated at the pending trial.
Specifically, the parties shall present evidence concerning the viability of
partitioning the property should the Court determine that this is an appropriate
remedy, provided however that evidence of the cost of such partition (i.e.
additional pump, main lines etc. shall not be required at this aspect of the trial).
4.

It is undisputed that Hull transferred 147 acres of farmland to

Giesler and that 40 acres thereof was developed as a subdivision, that Giesler
owns that 40 acres and that Hull has been fully paid for his interest therein and
thus there is no issue for trial over this 40 acres. There is also no issue that Hull
agreed to farm one half of the undeveloped acreage on a cash basis and that
the amount of that cash rent has been agreed upon by the parties and that a
stipulation to that effect will be filed with the Court. Further, there is no dispute
that Giesler obtained a loan in his name for approximately $185,000 secured by
the property and that there is a balance of approximately $95,000 on that loan.
5.

Hull contends that there was an express contract between the

parties whereby Hull would receive some profits of the sale of lots over and
beyond the monies paid by Giesler to purchase the property initially.

Giesler

contends that he purchased the property without a joint venture condition. Each
claims the other owes each other money regarding the farming operation and the
property purchase.

Hull claims the removable sprinkler equipment did not

transfer with the property; Giesler contends it did.
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6.

•

The parties shall provide a written list of witnesses and exhibits and

copies of the actual exhibits which they in good faith intend to offer at trial to each
other and the Court by 5 P.M. Wednesday, May 29, 2013. They shall notify each
other of the exhibits which will be admitted by stipulation by 5 P.M. May 31, 2013.

May, 2013.
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CERTIFICATE OF SERVICE

•

J£

I hereby certify that on the
day of May 2013, I caused to be served a true
and correct copy of the foregoing, by the method indicated below, and addressed to the
following:

Terry Johnson
P.O. BoxX
Twin Falls, Idaho 83302

Andrew Wright
P.O. Box226
Twin Falls, Idaho 83303

(t.{u.s. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder

(~U.S.

Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder
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•

TERRY LEE JOHNSON
Attorney At Law
P.O. Box X
527 Blue Lakes Blvd.
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Facsimile: (208)734-6052
E-mail: johnson terrylee@yahoo.com
ISB No. 1521
Attorney for : Plaintiff

DISTRICT COURT
tWIN FALLS CO.. IDAHO
rtLED

!DISMAY 23 PM 1: 12
BY-----=cL:-:E~RK:---

---·~--...--DEPUTV

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

* )* *

GREGORY HULL
Plaintiff/
Counterdefendant,
vs.
RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants/
Counterclaimants.

)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168
AMENDED COMPLAINT
ATTACHED EXHIBITS

***
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1.

Schedule A
LOT BOOK GUARANTEE

•

r .t

I
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Order No.: 419105TT

Uability: $200.00

Fee: $125.00

Guarantee No.: SG 08011826
Reference No.:

1.

Name of Insured: Greg Hull

2.

Date of Guarantee: May 01, 2012 at 7:30 A.M.

The assurances referred to on the face page are:

That, according to the Company's property records relative to the following described real property, including a
map if attached, (but without examination of those company records maintained and indexed by name):
Parcell:
A parcel of land located in a portion of the North half of the Southeast quarter and the South half of the
Northeast quarter, Section 22, Township 10 South, Range 16 East, Boise Meridian, Twin Falls County,
Idaho; said property being more spedfically described as follows:
Commencing at the East quarter corner of said Section 22. Said point lies North 00°20'27" East,
2652.38 feet from the Southeast corner of said Section 22. Thence, North 89°45'33' West, 40.00 feet
along the
North boundary of the Northeast quarter of the Southeast quarter, Section 22 to the Real Point of
Beginning.
Thence, South 00°20'27" West, 10.00 feet, along the West right of way of 2500 East Road.
Thence, North 89°45'33" West, 327.80 feet, along the North boundary of"Belmont Stakes Subdivision".
Thence, North 02°32'38" West, 77.32 feet, along the boundary of "Belmont Stakes Subdivision".
Thence, North 89°50'59" West, 945.67 feet, along the North boundary of"Belmont Stakes Subdivision"
to the Northwest corner thereof.
Thence, North 20°13'50" East, 406.12 feet.
Thence, South 89°43'S8" East, 162.29 feet.
Thence, North 80°00'49" East, S0.81 feet.
Thence, North 00°16'02" East, 217.09 feet.
Thence, North 87°46'11" East, 968.24 feet, to a point on the East boundary of Section 22.
Thence, South 00°20'47" West, 288.05 feet, along the East boundary of Section 22.
Thence, South 87°46'11" West, 379.42 feet.
Thence, South 02°32'38" East, 411.25 feet, to a point on the South boundary of the Southeast quarter
of the Northeast quarter, Section 22.
Thence, South 89°45'33" East, 318.30 feet, along the South boundary of the Southeast quarter of the
Northeast quarter, Section 22 to the REAL POINT OF BEGINNING.
Parcel 2:
A parcel of land located in a portion of the North half of the Southeast quarter and the South half 152
of the
Northeast quarter, Section 22, Township 10 South, Range 16 East, Boise Meridian, Twin Falls County,

II

ho; said property being more specifically described as follows:
. commencing at the N o . t corner of said Section 22. Said point h.rth 00°20'47" East, 2651.30
· · feet from the East qua
rner of said Section 22. Thence, South
'47" West, 1400.70 feet along
the East boundary of the Northeast quarter of Section 22 to the Real Point of
Beginning.
Thence, South 00°20'47" West, 535.43 feet, along the East boundary of Section 22.
Thence, South 87°46'11" West, 968.24 feet.
Thence, South 00°16'02" West, 217.09 feet.
Thence, South 80°00'49" West, 50.81 feet.
Thence, North 89°43'58" West, 162.29 feet.
Thence, South 20°13'50" West, 406.12 feet, to the Northwest corner of "Belmont Stakes Subdivision".
Thence, South 00°16'02" West, 1394.00 feet, along the West boundaries of "Belmont Stakes
Subdivision" and "Emerald Heights Subdivision".
Thence, North 89°50'59" West, 939.64 feet, along the South boundary of the Northwest quarter of the
Southeast quarter, Section 22.
Thence, North 16°57'19" East, 64.09 feet, to the Southeast corner of a hydro parcel.
Thence, North 16°57'19" East, 449.86 feet, along the Easterly boundary of said parcel.
Thence, North 02°20'21" West, 343.70 feet, along the Easterly boundary of said parcel.
Thence, North 02°37'33" East, 203.19 feet, along the Easterly boundary of said parcel.
Thence, North 19°13'57" East, 173.59 feet, along the Easterly boundary of said parcel.
Thence, North 26°28'49" East, 403.00 feet, along the Southeasterly boundary of said parcel.
Thence, North 23°32'09" East, 466.69 feet, along the Southeasterly boundary of said parcel.
Thence. North 44°51'35" East, 98.26 feet. along the Southeasterly boundary of said parcel.
Thence, North 58°47'05" East, 73.88 feet, along the Southeasterly boundary of said parcel.
Thence, North 68°34'21" East, 365.79 feet, along the Southeasterly boundary of said parcel.
Thence, North 42°22'53" East, 415.46 feet, along the Southeasterly boundary of said parcel.
Thence, North 88°04'35" East, 949.76 feet, along the Southerly boundary of said parcel, extended to a
point on the East boundary of Section 22 being the REAL POINT OF BEGINNING.

Parcel 3:
Township 10 South, Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22: SV2N.E1J4 and NWV4SEV4 lying West of the following described "Hydro Parcel":
Township 10 South, Range 16 East, Boise Meridian. Twin Falls County, Idaho
Section 22: A parcel of land located In the S1J2NE1f4 and NV2SE1f4, more particularly described as
follows:
COMMENCING at the Northeast corner of said Section 22 from which the East one-quarter corner bears
South 00°00'00" East, 2651.40 feet;
THENCE South 00°00'00" East along the East boundary of the NEV4 of Section 22 for a distance of
1325.70 feet to the Northeast corner of the SEV4NEV4 of Section 22 and being the TRUE POINT OF
BEGINNING;
THENCE North 89°47'09" West for a distance of 949.56 feet;
THENCE South 44°43'15" West for a distance of 574.19 feet;
THENCE South 86°02'23" West for a distance of 160.16 feet;
THENCE South 63°11'20" West for a distance of 222.70 feet;
THENCE South 46°32'34" West for a distance of 142.10 feet;
THENCE South 07°28'18" West for a distance of 188.25 feet;
THENCE South 21 °24'29" West for a distance of 196.80 feet;
THENCE South 46°04'05" West for a distance of 168.80 feet;
!'HENCE South 42°00'19" West for a distance of 181.27 feet;
THENCE South 01°51'37" East for a distance of 265.01 feet;
THENCE South 20°05'06" West for a distance of 82.22 feet;
THENCE South 34°52'45" West for a distance of 123.03 feet;
THENCE South 14°54'45" West for a distance of 120.85 feet;
THENCE South 20°37'44" East for a distance of 266.43 feet;
THENCE South 03°32'21" West for a distance of 168.04 feet;
THENCE South 14°51'31" West for a distance of 292.84 feet;
THENCE South 46°18'25" West for a distance of 77.47 feet;
THENCE South 22°26'14" West for a distance of 58.87 feet;
THENCE North 87°18'21" East for a distance of 108.98 feet;
153
THENCE North 16°36'32" East for a distance of 449.86 feet;
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North
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North
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North

02°16'46" East for a distance of 203.19 feet;
18°53'10".t for a distance of 173.59 feet;
26°08'02'
for a distance of 403.00 feet;
23°11'22" East for a distance of 466.69 feet;
44°30'48" East for a distance of 98.26 feet;
58°26'18" East for a distance of 73.88 feet;
68°13'34" East for a distance of 365.79 feet;
42°02'06" East for a distance of 415.46 feet;
87°43'48" East for a distance of 949.76 feet;
00°00'00" East for a distance of 75.00 feet to the TRUE POINT OF BEGINNING.

•

The last recorded instrument purporting to transfer title to said real property is:
Quitclaim Deed executed by Richard B. Giesler 1 a married man dealing with his sole and
separate property and Idaho Trust Deeds1 L.L.C. 1 an Idaho Limited Liability Company/ to Idaho
Trust Deeds 1 L.L.C. 1 an Idaho Limited Liability Company1 recorded October 151 2009 1
2009023253. Parcel 1
Quitclaim Deed executed by Richard B. Giesler 1 a married man dealing with his sole and
separate property and Idaho Trust Deeds 1 L.L.C. 1 an Idaho Limited Liability Company/ to Idaho
Trust Deeds 1 L.L.C. 1 an Idaho Limited Liability Company1 recorded October 151 2009/
2009023252. Parcel 2
Warranty Deed executed by Gregory S. Hull1 a single man, to Richard B. Giesler , a married
man dealing with his sole and separate property and Idaho Trust Deeds1 L.L.C., an Idaho
Limited Liability Company1 recorded April 21 1 20051 2005008310. Parcel 3 and Additional Land

B.

There are no mortgages or deeds of trust which purport to affect said real property1 other than those '
. shown below under Exceptions.

No guarantee is made regarding (a) matters affecting the beneficial interest of any mortgage or deed of trust
which may be shown herein as an exception 1 or (b) other matters which may effect any such mortgage or deed
of trust.
No guarantee is made regarding any liens1 claims of lien, defects or encumbrances other than those specifically
provided for below1 and, If information was requested by reference to a street address, no guarantee is made
that said real property is the same as said address.
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(Continued)

•

1.

Deed of Trust dated April 20, 2005, to secure an original indebtedness of $54,147.00, and any
other amounts and/or obligations secured thereby
Recorded: April 21, 2005, as Instrument No. 2005008312
Grantor: Richard B. Giesler , a married man dealing with his sole and separate property and
Idaho Trust Deeds, L.L.C., an Idaho Limited Liability Company
Trustee: Titlefact1 Inc.
Beneficiary: D.L. Evans Bank
Part of Parcels 2 and 3

2.

Deed of Trust dated April 20, 2005, to secure an original indebtedness of $54,147.00, and any
other amounts and/or obligations secured thereby
Recorded: April 21, 2005, as Instrument No. 2005008314
Grantor: Richard B. Giesler , a married man dealing with his sole and separate property and
Idaho Trust Deeds, L.L.C., an Idaho Limited Liability Company
Trustee: Tltlefact1 Inc.
Beneficiary: D.L. Evans Bank
Part of Parcels 2 and 3

3.

Deed of Trust dated April 20, 2005, to secure an original indebtedness of $49,766.00 1 and any
other amounts and/or obligations secured thereby
Recorded: April 21, 2005 1 as Instrument No. 2005008315
.
Grantor: Richard B. Giesler , a married man dealing with his sole and separate property and
Idaho Trust Deeds, L.L.C., an Idaho Limited Liability Company
Trustee: Tltlefact, Inc.
Beneficiary: D.L. Evans Bank
Parcel 1 and Part of Parcel 2
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This form is furnished to
you a statement of actual settlement
paid to and by the
setllement agent are shown. Items marked "(p.o.c.)" were paid outside the closing; they are shown
here for informational purposes and are not Included In the totals.
D. NAME AND ADDRESS OF BORROWER: CAPELLA CORP ACCOMODATOR FOR
RICHARD B. GIESLER AND IDAHO TRUST DEEDS LLC
E. NAME AND ADDRESS OF SELLER:

F'. NAME AND ADDRESS OF LENDER:

G. PROPERTY
LOCATION:

GREGORY S. HULL
3880 NORTH 2500 EAST
TIN:

FILER, ID 83328
DL EVANS BANK
BLUE LAI<ES TWIN FALLS IDAHO 83301

519645057

NESE 22-10-16
TWIN FALLS COUNTY, IDAHO

TITLEFACT INC.
163 FOURTH AVENUE NORTH TWIN FALLS. ID 83301
Phone: (208) 733-3821
PLACE OF SETTLEMENT:
163 FOURTH AVENUE NORTH
TIN; 820293927
TWIN FALLS, ID 83301
ProraUon Dale: 03/25/05
SETTLEMENT DATE·
03/25105
SUMMARY OF BORROWER S TRANSACTION
SUMMARY OF SELLER'S TRANSACTION
J.
K.
100. GROSS AMOUNT DUE FROM BORROWER:
400. GROSS AMOUNT DUE TO SELLER:
101. Contract sales price
3A7.600.00 401. Contract sales prlca
367.500.00
402. Personal property
102. Personalj:>roperil'
103. SeiUement charges lo borrower:
403.
(from fine 1400)
1 316.80
104.
404.
105.
405.
ADJUSTMENTS FOR ITEMS PAID BY SELLER IN ADVANCE:
ADJUSTMENTS FOR ITEMS PAID BY SELLER IN ADVANCE:
to
406. Clly/lown taxes
to
106. Cllyllown taxes
to
107. County taxes
to
407. CouniY taxes
to
108. Assessments
to
408. Assessments
109.
409.
110.
410.
If!.
411.
112.
412.
120. GROSS AMOUNT DUE
420. GROSS AMOUNT
366,816.80
367,500.00
~
FROM BORROWER:
DUE TO SELLER:
200. AMOUNTS PAID BY OR IN BEHALF OF BORROWER:
500. REDUCTIONS IN AMOUNT DUE TO SELLER:
201. Deposit or earnest money
501. Excess deposit see Instructions
202. Principal amount of new toan(s)_
HI~ 7.4Ann
502. Setuemenl charges to seller (line 1400}
1 RAR nn
203. ExlsUnatoan(s) taken subleclto
503. ExlsUnoloanlsllaken sublecl to
504. Pavolf of nrst mortoaae loan
204. Deoosllto tende
330~6 Zfi
'T' cF_UNOS
.205.
101.2::15_50 505. Payoff or second mortgage loan
206.
506. Oeooslt/ Earnest Monev
207.
507, n no n .. nA PROP TAXE
RRR'I 70
208.
508. ACTION COLLECTION
? AR7 77
209.
509. JR SIMPLOT
1!1.998.00
ADJUSTMENTS FOR ITEMS UNPAID BY SELLER:
ADJUSTMENTS FOR ITEMS UNPAID BY SELLER:
2 I 0. C((yllmvn taxes
to
510. City/town taxes
to
211. County taxes
01/01105 to 04/21/05
to 04/21/05
536.89 511. County taxes
01/01105
63569
212. Assessmenls
to
512. Assesements
to
213.
513. IRS
8.500.00
214.
514.
215.
515.
2t6.
616.
217.
517.
218.
618.
219.
619:
220. TOTAL PAID BY/FOR
520. TOTAL REDUCTIONS
285,519.19
~
367,500.00
~
BORROWER:
IN AMOUNT DUE SELLER:
300. CASH AT SETTLEMENT FROMfTO BORROWER:
600. CASH AT SETTLEMENT TO/FROM SELLER:
3155,1116.60 601. Grose amcunt due fo seRer (Hne 420)
3~ 1. GrtrSs amount due front boiTOWer
(line 120)
. ~tl r ,:!OU.OIJ
(
285,519.19) 802. Lese tofDI reducfiOIUIIn amounl due seDer
367,500.00)
(line 220)
302. less amounl paid ~y~Tor borruwe•
(line 620) (
H. SETTLEMENT AGENT:

...

.303. CASH(

~FROM}(

0

TO} BORROWER: ...

603. CASH (

83,297.61

D

TO) (

0

FROM) Sl'i!LLER:

~

0.00

Previous Edlllon Is Obsolete
Amenoao 1U18T
t1UU•l 1;1•88/• Kt:lii"A, H6 4~0~.2
suasmuTe FORM tD99 settl!l\ STATEMENT• rt.. lnrnommlon '"''al....r In Diode an o, r~ ond lond ~Hoi (oo,
m
I• uterlotw rrr,r, 4ol "'d 404)j r:;c'" Jnr""""'"'
1
::.1'1~~\"~~~;&~;'n~~m=~n'tf\\U'Sm·let. ICJMtater~fi'C'd&nnltattltttn,ltttalaen:upcntltyOI
ttmll«~ttW bo~cm)'nO 1(fltiJembrequfr lo reyxwltcf.,uJtlltfR.li

I(J'"'

~~J~~=J:=:o~~~~,;~r.'F!::;az~T~:~d:l:~(~:: f~)~ll9, Sateor&xdtAnae orl'rtndptl Ret!dvu:e. (orin)' pfil, wl!hyow Income ll:c rmmt. forathrrltlnt~dtlrlt,

~~~~";
f::!rin't~~r:.·~~~~e~~~r!.t~~~~~l':.'!t~C ~~~~J:'~~"g~'::":.'~=d~~J~c:'!:crr~=~11u'::f:1t':':.8~!~/:,=hrr!;};!,~C::;a
ldmrititaticwa~

SeUer"s Slgnalure

.,
PAGE!
,'i
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J

-

367,500.00

$

PAID FROM
BORROWER'S
FUNDS
AT
SETTLEMENT

%•

@

.-----.....

900

ITEMS REQUIRED BY LENDER TO BE PAID IN ADVANCE·

901.
903.

lnleresl from
01/31105
Mortll!s•lnsurance Eremtum for
Hazerd Insurance mem!um for

904.

Ff9!l!J.In!Ut:EfR P£emiU!1J f!l!

902.

lo

tal $

PAIDFROY
SELLER'S ..
FUNDS
AT
SETTLEMENT

/day

mos. to
vrs.lo
!r&.lo

905.

1000 RESERVES DEPOSITED WITH LENDER·
1001.

rmnlh•llll s

1002.

monlhs@i
months till$
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WARRANTY DEED
FOR VALUE RECEIVED GREGORY S. HULL, a single man, hereinafter called the Grantor, hereby grants,
bargains sells and conveys unto RICHARD B. GIESLER., a married man dealing with his sole and

separat~ property; AND IDAHO TRYST DE.EDS,

here·

.C., an Idaho ~ted Liabi.lity.5~ot~pa~y, .

\
I-.e. ~..e.... Uo~ C"t C.._"'~'
.__, N
the following described premises in Twin Falls County, Idaho: to-wit:

ter called Grantee. whose address 1s:

~

·:::C::O ~

. ?:.61

PARCEL N0.1
Township 10 South, Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22: NEV..NEY.,SE'/~
SUBJECT TO Highway District right of way.
PARCEL N0.2
Township 10 South, Range 16 East, .Boise Meridian, Twin Falls County, Idaho
Section 22: SW'/4NEV..SEV..
P ARCEI. NO. 3
Township 10 South, Range l 6 East, Boise M-eridian, Twin Falls County, Idaho
Section 22: NW!I..NEY..SEY..
AND
Township 10 South, Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22; SE'V-INEY..SEY..
SUBJECT TO Highway District right of way .
•<\.L""''D SUBJECT TO a 50.0-foot-wide access easement for the purpose of ingress and egress on, OV(..'T and across
said 50.0-foot wide strip o'f land, said easement being adjacent to and on the ·northerly side of the East 297.26 feet
of the South boundary of the NEY..SEV4 of Section 22.

EXCEPT
Township 10 South, Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22: A parcel ofland located in the NEV..SEV.. and more particularly described as follows:
COMMENCING at the Southeast corner of said Section 22;
THENCE North 00°00'20" West along the East boundary of the SEY4 of Section 22 for a distance of 1326.24 feet
to the Southeast comer of the NEY..SEY.. of Section 22;
THENCE So·~1th 89°48'16" West along the South boundary of the NEY..SEV.. of Section 22 for a distance of297.26
feet to the TRUE POINT OF BEGINNING;
TI-!ENCE continuing South 89°48'16" West along the South bou.~dary of the NEV.SEY.. of Section 22 for a
· distance of 170.0 feet;
THENCE North 00°00'20" West parallel with the East boundary of the SE'/4 of Section 22 for a distance of256.24
feet;
THENCE North 89°48'16" East parallel with the South boundary oftl:'l.e NE 1ASEV.. of Section 22 for a distance of
170.00 fee-t;
THENCE South 00°00'20" East parallel with the East boundary ofthe NE:4SEY4 of Section 22 for a distance of
256.24 feet to the TRUE POINT OF BEG1NNING.

"PARCEL NO. 4
Townshjp 10 South, Range 16 East, Boise .IY!eridian, Twin Falls County, Idaho
Section 22: NWY.. SE'h

EXCEPT("Hydro Parcel"):
,
Township 10 South, Range 16 East. Boise Meridian, Twin Falls County, Idaho
Section 22: A parcel ofland located in the SV:zNE\14 and NY2SEY4, more particularly deseribed as follows:
COMMENCING at the Northeast corner of said Section 22 from which the East one-quarter corner bears
South 00"00'00" East, 2651 .40 feet;
TI-:IENCE South 00°00'00" East along the East boundary ofthcNE'h of Section 22 for a distance of 1325.70 feet
to the Northeast comer of the SEV..NEV.. of Section 22 and being the TRUE POINT OF BEGINNING;
THENCI\ N<lrth 89°47'09" West tbr a distance of949.56 feet;
THENCE South 44°43'15" West for a distance of 574.19 feet;
THENCE South 86"02'23" West for a distance of160.16feet;
TIIENCE South 63°11'20" "West for a distance of222.70 feet;
THENCE South 46°32'34" West for a <llstance of' 142.10 feet;
THENCE South 07"28'18" ·west for a distance of' 188.2;5 feet;
THENCE South 21 °24'29" West for a dista:nce of 196.80 feet;
THENCE South 46"04'05" West tbr a distance of168.80 feet;
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THENCE South 42°00'19" West for a distance of 181.27 feet;
THENCE South 01 °51'37" East for a distance of265.0 l feet;
T!-IENCE South 20°05'06" West for a distance of82.22 feet;
TI-IENCE South 34°52'45" West for a distance of 123.03 feet;
THENCE South 14°54'45" West for a distance of 120.85 feet;
THENCE South 20°37'44" East for a distance of266.43 feet;
THENCE South 03°32'21" West for a distance of 168.04 feet;
THENCE South 14°51'31" West for a distance of292.84 feet;
THENCE South 46° 18'25" West for a distance of77.47 feet;
THENCE South 22°26'14" West for a distance of 58.87 feet;
THENCE North 87°18'21" East for a distance of 108.98 feet;
THENCE North 16°36'32" East for a distance of449.86 feet;
THENCE North 02°41'08" West for a distance of343.70 feet;
THENCE North 02°16'46" East for a distance of203.19 feet;
THENC'E North 18°53'10" East for a distance of I 73.59 feet;
THENCE North 26°08'02" East for a distance of 403.00 feet;
THENCE North 23°11'22" East for a distance of 466.69 feet;
THENCE North 44°30'48" East for a distance of 98.26 feet;
THENCE North 58°26'18" East for a distance of73.88 feet;
THENCE North 68°13'34" East for a distance of365.79 feet;
THENCE North 42°02'06" East for a distance of 415.46 feet;
THENCE North 87°43'48" East for a dista:nce of 949.76 feet;
THENCE North 00°00'00" East for a distance of75.00 feet to the TRUE POlNT OF BEGINNING.
PARCEL N0.5
Township 10 South, Range 16 East, Boise Meridian, Twin Falls County. Idaho
Section 22: SWV..NEV..

EXCEPT ("Hydro Parcel")~
Township 10 South. Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22: A parcel ofland located in the 8!/zNE'.I.. and NY~SEY... more particularly described as follows:
COMMENCING at the Northeast comer of said Section 22 from which the East one-quarter corner bears
South 00°00'00" East 2651.40 feet;
THENCE South 00°00'00" East along the East boundary of the NEV. of Section 22 tar a distance of 1325.70 feet
to the Northeast comer of the SE~NE~ of Section 22 and being the TRUE POINT OF BEGINNING;
THENCE North 89°47'09" West for a distance of949.56 feet;
THENCE South 44°43'15" West for a distance of 574.19 feet;
THENCE South 86°02'23" West :for a distance of 160.16 feet;
THENCE South 53" 1 1'20" West for a distance of 222.70 feet;
THENCE South 46°32'34" West for a distance of 142.10 feet;
TRENCE South 07°28'18" West i:br a distance of 188.25 feet;
THENCE South 21 °24'29'' West for a distance of 196.80 feet;
THENCE South 46°04'05" West for a distance of 168.80 feet;
THENCE South 42°00'19" West for a distance of 181.27 feet;
THENCE South 01 °51'37" East fora distance of265.01 feet;
THENCE South 20°05'06" West for a distance of 82.22 feet;
THENCE South 34°52'45" West for a distance of 123.03 feet;
THENCE South 14°54'45" West for a distance of 120.85 feet;
THENCE South 20°37'44" East for a distance of266.43 feet;
THENCE South 03"32'21" West for a distance of 168.04 feet;
THENCE South 14"51'31" West fbr a distance of292.84 feet;
THENCE So~:th 46°18'25" West for a distance of 77.47 feet;
THENCE South 22°26'14" West for a distance of 58.87 feet;
THENCE North 87> 18'21" East for a distance of 108.98 feet;
THENCE North 16°36'32" East for a distance of 449.86 feet;
THENCE North 02°41'08" West for a distance of 343.70 feet;
THENCE North 02"1.6'46" East for a distance of203.19 feet;
THENCE North 18"53'10'' East for a distance of 173.59 feet;
·mENCE North 26°08'02" East for a distance of 403.00 feet;
THENCE North 23 °11'22" East for a distance of 466.69 feet;
THENCE North 44°30'48" East for a distance of 98.26 teet;
THENCE North 58°26'18" East for a distance of73.88 feet;
THENCE North 68° l 3'34" East for a d·istance of 365.79 feet;
THENCE North 42°02'06" East for a distance of 415.46 feet;
THENCE North 87°43'48" East fo1: a distance of949.76 feet;
THENCE North 00°00'00" East for a distance of75.00 feet to the TRUE POINT OF BEGINNING.

162

•

•

PARCELN0.6
Tov.rnship 10 South, Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22: SEY.NEY.
SUBJECT TO Highway District right of way.

EXCEPT ("Hydro Parcel"):
Township 10 South, Range 16 East, Boise Meridian, Twin Falls County, Idaho
Section 22: A parcel of land located in the S!hNEY. and N~SE\4, more particularly described as follows:
COMMENCING at the Northeast corner of said Section 22 from which the East one-quarter corner hears
South 00°00'00" East, 2651.40 feet:
THENCE South 00°00'00" East along the East boundary of the NEV.. of Section 22 for a distance of 1325.70 feet
to the Northeast corner of the SEV..NE!/4 of Section 22 and being the TRUE POINT OF BEGINNING;
THENCE North 89°47'09" West tbr a distance o£949.56 feet;
THENCE South 44°43'15" West for a distance of 574.19 feet;
THENCE South 86°02'23" West for a distance of 160.16 feet;
THENCE South 63°11'2.0'' West for a distance of222.70 feet;
THENCE South 46°32'34'' West for a distance of 142.10 feet;
THENCE South 07°28'18" West: for a distance of 188.25 feet;
THENCE South 21 °24'29" West for a distance of 196.80 feet;
THENCE South 46°04'05" West for a distance of 168.80 teet;
THENCE South 42"'00'19" West for a distance of 181.27 feet;
TllENC'E South 01°5 1'37" East for a distance of265.01 feet;
THENCE South 20°05'06" West for a distance of 82.22 feet;
THENCE South 34°52'45" West for a distance of 123.03 feet;
TH:c'NCE South 14°54'45" West tor a distance of 120.85 feet;
THENCE South 20°37'44" East for a distance of266.43 feet;
THENCE South 03°32'21" West for a distance of 168.04 feet;
THENCE South 14°51'31" West for a distance of 292.84 feet;
THENCE South 46"'1. 8'25" West for a distance of 77.47 feet;
THENCE South 22°26'14" West for a distance of58.87 feet;
THENCE North 87° 18'21" East for a distance of 108.98 feet;
THENCE North 16°36'32" East for a distance of449.86 feet;
TILENCE North 02°41'08" West for a distance of343.70 feet;
THENCE North 02° 16'46" East for a distance of203.19 feet;
THENCE North 18°53'.10" East for a distance of 173.59 feet;
THENCE North 26°08'02" East for a distance of403.00 feet;
THENCE North 23°11'22" East for a distance of466.69 feet;
THENCE North 44°30'48" East for a distance of98.26 feet;
THENCE North S 8°26'18" East for a distance of 73.88 feet;
THENCE North 68°1.3'34" East for a distance of365.79 feet;
THENCE North 42°02'06" East for a distance of 415.46 feet;
THI:."NCE North 87°43'48" East for a distance of949.76 feet;
THENCE North 00°00'00" East for a distance of75.00 feet to the TRUE POINT OF BEGINNING.
AND EXCEPT

A parcel of land located in the SE Y.NEV. of Section 22, Township 10 South., Range 16 E., B .M., Twin Falls
County, Idaho. and more particularly described as ·tallows:
COMMENCING at the East one-quarter comer of said Section 22 from which the Southeast corner of Section 22
bears South 00"00'20" East 2652.49 feet and being the TRUE POINT OF BEGINNING;
THENCE South 89°53'37" West along the East-West center of Section line for a distance of358.30 feet;
THENCE North 02°53'25" West tbr a distance of 411.26 feet;
THENCE North 87°25'24" East for a distance of379.42 feet to a point on the East boundary ofthe SEY.NEY. of
Section 22;
THENCE South 00°00'00" East along the East boundary of the SEY.NE\4 of Section 22 for a distance of427, 12
feet to the TRUE POINT OF BEGINNING.
SUBJECI' TO a 25 .0-foot-wide county road easement along the Easterly boundary of the described parcel.
TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantee and the Grantee's
"heirs and assigns forever. And the: said Grantor does hereby covenant to and with the said Grantee, that the
Grantor is the owner in fee simple of said premises; that they axe free from all encumbrances except as described
above; and that Grantor will warrant and defend the sa..me from all lawful claims whatsoever.
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STATE OF IDAHO
County of Twin Falls

this;?.:~

On
of March, 2005, before me, a Notary Public in and for said State, personally
appeared GREGORY S . .HULL, a single man, known or identified to me to be the person whose name is
subscribed to the foregoing instrument and acknowledged to me that he exect.Jted the same,
IN vVr.rNEss HEREOF I have hereunto set my hand and official sea"! the day and year first above written.

~._A.,~~~
Public for Idaho
Not-c~ry

Residing at Twin Falls
Commission expires ll-28·2008
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DISTRICT COURT
1WIN FALlS CO .• IDAHO
FILED

2013 MAY 2t. PH 12: 06
BY ------:::-:CL~E:-.:R":";"K

-~----DEPUTY

TERRY LEE JOHNSON
Attorney At Law
P.O. Box X
527 Blue Lakes Blvd.
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Facsimile: (208)734-6052
E-mail: johnson terrvlee@yahoo.com
ISB No. 1521
Attorney for : P,laintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***

GREGORY HULL
Plaintiff/
Counterdefendant,
vs.
RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants/
Counterclaimants.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168
TRIAL BRIEF

***
FACTS
This case is about a deal between two parties, a farmer and a realtor, who in 2005 decide
that the farmer would transfer 147 acres of the farmers land to the realtor/developer for several
thousand of dollars less per acre than the then market value for the land which was already zone
for subdividing. The parties were prior business associates and friends. The Defendant took the
role of professional realtor/developer. The farmer took no part in the development/expense ofth
subdividing. While the property was prepared by the realtor for the first of several phases of
subdivision the farmer would continue to farm the land paying the realtor for his half at a
reasonable rental rate for each year, which was done 2005 through 2012. As part ofthe deal the
Trial Brief
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farmer was to retain a one-half undivided interest in the land and would be paid his one-half
share at the then going market rate for his half of each subdivision completed.
The first 40 acre subdivision was ready in 2006 whereupon the realtor offered the farmer
$200,000.00 for his share and the farmer accepted at $10,000.00 per acre for his 20 acre one-half
share of the 40 acre subdivision. The farmer was paid over a 9 month period including payments
by checks from the realtor and by credits or offsets. At the time of the transfer the realtor had
taken out four loans from D.L. Evans Bank in an amount of$184,786.00. While paying the
farmer the realtor held back the initial annual payment of$20,107.54 on the four notes with D.L.
Evans informing the farmer that he had paid the farmer's note payment. This was the first the
farmer knew that he was to pay the realtor's loans as part of their deal. From 2007 through 2012
the farmer paid to the realtor sufficient monies each year to make the payment on the notes
including a payment in 2009 to cover paying off the first of the four notes to clear the 40 acres
subdivision. The farmer made these payments as he felt maybe the realtor couldn't and he didn't
want to see the subdividing halted by possible foreclosure on the notes.
The original closing documents show that the farmer received nothing from the sale
proceeds as it all went to pay secured creditors to free the 147 acres to be subdivided and sold by
the realtor. Now the farmer is stuck with the original realtor's loans also. The farmer has paid
$153,964.88 on those loans from 2006-2012.
During the years of 2005 and 2007 the realtor made four personal loans to the farmer for
a total of$37,500.00 which the farmer has timely repaid. There were no written notes or interest
rates agreed upon.
Over the seven years of2006-2012 the farmer has paid by check, and credits from the
original $200,000.00 payment from the realtor, to the realtor $271,077.96.
The farmer claims the land rent for the realtor's one-half of the farmable ground came to
$47,144,05 for those years. This added to the $153,964.88 paid to D.L. Evans Bank and the
$37,500.00 in personal loans repaid makes a total of$238,608.93. That subtracted from the
Trial Brief
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$271,077.96leaves an overpayment of$32,469.03. The farmer has kept his part of the deal.
In the fall of 2012 the realtor, who has done nothing of a physical nature to improve the
remaining 107 acres since the first 40 acre subdivision in 2006, attempted to have the farmer
evicted from the 107 acres claiming that it all belonged to him including all personal irrigation
property that was on the original147 acre at the time of transfer. The farmer had irrigation
equipment for irrigation of more than 800 other acres that he either owned or rented at that time.
The personal irrigation property consisted of hand lines, portable main lines, pumps, and panels
(all located on his brother's property known as the hydro project).
There was no written agreement signed by both parties at the transfer except an
addendum setting forth 147 acres at $367,500.00. The closing statement also did not refer to any
personal property or irrigation equipment being sold or transferred. Said personal irrigation
property certainly cannot be considered a fixture to the land. The realtor, during the seven years,
never helped pay for any irrigation expenses, repairs or replacements, except to pay the Twin
Falls Canal Co. annual assessment every other year, as did the farmer, as was their custom.
The realtor also tried to claim all irrigation equipment for his own, going so far as to
accuse the farmer of taking his irrigation equipment. However, the opposite occurred when the
farmer had to replace six hand lines to finish irrigation for the 2012 season. The farmer was
allowed by law to finish the 2011-2012 farming season as a hold over tenant on the realtor's onehalf and his own half.
The farmer has done all asked of him pursuant to their deal. The realtor however has
taken another path claiming the land belongs to him solely, along with valuable irrigation
equipment not part of the original transfer and has taken the land for himself. Neither has he kept
the deal of going ahead and subdividing the remaining 107 acres. It has been seven years and no
phase II subdivision in site. The realtor now is content to rent out the 107 acres for farming to a
third party, half of which he has admitted belongs to the farmer. The farmer was to receive his
half of the profit from each subdivision completed with all expenses to the realtor.
Trial Brief
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The realtor in his deposition of May 1, 2013, when responding to the question, "Okay.
And he's supposed to wait indefinitely and not be allowed to farm the property any more until
hell freezes over?'' Said "Yep".
Where does that leave the farmer, as the transfer money only covered the debt at a rate
acceptable to the primary secured creditor to release it at $2,500.00 per acre, and now having
paid the realtor's original loan payments through 2012 and has over paid by enough to pay rent
and D. L. Evans payments for 2013 and then some.
The realtor claims, having been sued by the farmer, to deny any interest by the farmer in
the 107 acres in their answer. They now however, on April29, 2013 in answers to interrogatories
long over due, admit that they entered into a subdivision/development agreement with the farmer
and that the farmer would receive his one-half net profit as each subdivision phase was complete
and admitted they had paid the farmer for the first 40 acre subdivision claiming they would take
or be left with all the risk and receive all the potential profit from its sale.
They claim the farmer was to pay the D.L. Evans notes as they become due, even though
he was not so informed until they withheld the first such payment from the $200,000.00 for the
sale of the first 40 acre subdivision, which he then faithfully paid to the realtor the loan payment
amounts.
They also claim that part of the deal was a crop share rather than rent, except had they
used a crop share basis then probably there would be no profit to the realtor as the land was kept
in hay, except some wheat in 2012, so as to look green and attractive to be subdivided. The
realtor claims breach of contract on loan payments, rent and unknown expenses. The farmer has
shown an over payment.
They also claim unjust enrichment for loans and rent and expenses not paid under their
contract implied at law.
They even claim conversion regarding the farmers irrigation equipment.
Their claim of unlawful detainer is now moot. The realtor also wants to show that if the
Trial Brief
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farmer is successful and equity applies in his remedy, that even though the 107 remaining acres
are devoid of any physical improvement for subdivision purposes, they feel the farmer would be
unjustly enriched if he got one-half of the land in partition or its fair market value because of
other non-physical expenses they have incurred, yet to be determined.
ISSUES
I.

Under the facts and circumstances would it be unconscionable for the holder of legal title
to retain beneficial interest in the property, and so has a constructive trust been created under the
law?
II.
Was there a fiduciary relationship between the realtor and the farmer such that the
appropriate remedy is a constructive trust when the realtor takes the property for his own use?
III.

Was there an express contract between the parties that the realtor take legal title to the
property and then subdivide it in phases, paying all expenses and as each phase is complete pays
the farmer his one-half share of the market value each time?

IV.
As the realtor now asks the Court to rule that the farmer has no interest in the land, in that
the transfer was a fair exchange of land for money, is their a contract implied at law based in the
conduct of the parties?

v.
Has the realtor breached the agreement by not timely proceeding with the remaining
phases of subdivisions after the first 40 acre subdivision was complete and not paying the farmer
for his one-half interest?

Tria/Brief
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VI.

Did the realtor further breach the agreement by attempting to evict the farmer in 2012,
claim the land for himself and refuse to allow the farmer to farm his or both halves of the
property for 2013. And was it not a breach to attempt to claim all the irrigation equipment for
himself and want to charge a higher rent rate claiming he supplied the irrigation system?

VII.
Were the D.L. Evans notes the responsibility ofthe farmer and if so did the farmer give
the realtor sufficient sums to make the payments?

VIII.
Did the farmer repay the personal loans made by the realtor to the farmer as part of the
payments made to realtor by the farmer?
IX.

Was the farmer to farm the non-subdivided land until subdivided and pay the realtor
reasonable rent for the realtor's one-half? And did the farmer make those rent payments as part o
the monies paid to the realtor by the farmer?

X.
Did any of the non-fixture irrigation equipment pass from the farmer to the realtor in any
written, express or quasi contract of the parties?
XI.

Does the realtor owe the farmer for one-half of the alfalfa seed in 2008?
XII.

Does the realtor owe the farmer for one semi load of wheat that was taken to Burley that
belonged to the farmer in the fall of2012?

XIII.
Should the realtor have to sign off on the Federal Crop Deficiency payment connected to
the farmer's crops in 2012?
Trial Brief
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XIV.

Does the realtor owe the farmer for six hand lines taken from the property while the
realtor was trying to evict the farmer in 2012?
XV.
Should the equitable remedy be recision, partition, damages or a trust?
LAW

I.
Equity
"Once equitable jurisdiction of court has attached, Court should retain jurisdiction to
resolve all portions of dispute between parties and render equity to all parties without regard to
technical niceties of pleading and procedure". Barnard & Son. Inc. v. Akins, 708 P.2d 871, 109
Idaho 466, (1985).

II.
Trusts
"Resulting trust arises from circumstances which raise inference that transferor of
property did not intend to give transferee beneficial interest in property; manifestation of intent t
create resulting trust is not required." Estate o(Hull v. Williams, 885 P.2d 1153, 126 Idaho 437,
(1994).

III.
"A resulting or implied trust, arising by operation of law in favor of persons entitled to
the beneficial interest in land is not within the statute of frauds and may be established by parol
evidence notwithstanding the existence of documentary evidence designating the owner of the
legal title." Bengoechea v. Bengoechea, 677 P.2d 501, 106 Idaho 188, (1984).

IV.
" Under Idaho law, a constructive trust arises where legal title to property has been
obtained through actual fraud, misrepresentations, concealments, taking advantage of one's
Trial Brief
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necessities, or under circumstances otherwise rendering it unconscionable for the holder of legal
title to retain beneficial interest in property." U.S. v. Idaho Falls Associates Ltd. Partnership, 81
F. Supp. 2d 1033, (1999).

v.
Breach of duty by person in fiduciary relation in general:
"Constructive trust is the appropriate remedy when a fiduciary violates his duties and
takes property for his own use."
"Essential elements required for imposition of a constructive trust are the existence of a
fiduciary relationship, its breach, and the wrongful acquisition of property by breachers." Funk v.

Tifft, 515 F.2d 23, (1975).

VI.
"Whether a "confidential relationship" exists between transferor and transferee of interest
in land so that constructive trust may be imposed against transferee to enforce otherwise
unenforceable oral agreement to reconvey is a discretionary determination by equity court and is
not bound by hard and fast definition." Klein v. Shaw, 706 P.2d 1348, 109 Idaho 237, (1985).

VII.
Implied Contracts
"A contract implied in law is not a contract at all, but an obligation imposed by law for
the purpose of bringing about justice and equity without reference to the intent or the agreement
of the parties and, in some cases, in spite of an agreement between the parties: it is a noncontractual obligation that is to be treated procedurally as if it were a contract, and is often
referred to as quasi contract, unjust enrichment, implied to law contract or restitution." Fox v.

Mountain West Elec., Inc., 52 P.3d 848, 137 Idaho 703, (2002).

VIII.
"In order to establish a prima facie case for an implied-in-law contract, the Plaintiff must
show that there was: (1) a benefit conferred upon the Defendant by the Plaintiff; (2) appreciation
Trial Brief
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by the Defendant of such benefit: and (3) acceptance of the benefit under circumstances that
would make it inequitable for the Defendant to retain the benefit without payment to the Plaintiff
of the value thereof."
"The actual intent of the party upon whom the benefit is conferred is immaterial, for
purposes of an implied-in-law contract, so long as a reasonable person in the same circumstances
would have understood that a benefit had been conferred and that the conferring party did so in
reasonable expectation of payment." In re Estate o(Boyd, 8 P.3d 664, 134 Idaho 669, (Id. App.
2000).

IX.
"Contracts implied in fact" are those where there is no express agreement but the conduct
of the parties implies an agreement from which the contractual obligation arises; to find such a
contract, the facts must be such that the intent to make a contract may be fairly inferred."
"Essence of contract implied in law is that party has received a benefit from another
which would be inequitable for him to retain without compensation to the other." Podolan v.

Idaho Legal Aid Services. Inc., 854 P.2d 280, 123 Idaho 937, (ld. App. 1993).
X.
"To establish a prima facie case for unjust enrichment, the Plaintiff must show that there
was: (1) a benefit conferred upon the Defendant by the Plaintiff, (2) appreciation by the
Defendant of such benefit, and (3) acceptance of the benefit under circumstances that would be
inequitable for the Defendant to retain the benefit without payment to the Plaintiff of the value
thereof." King v. Lang, 42 P.3d 698, 136 Idaho 905, (2002).
XI.
"Unjust enrichment," as a fictional promise or obligation implied by law, allows recovery
where the Defendant has received a benefit from the Plaintiff that would be inequitable for the
Defendant to retain without compensating the Plaintiff for the value of the benefit." Great Plains

Equipment. Inc. v. Northwest Pipeline Corp., 979 p.2d 627, 132 Idaho 754, (1999).
Tria/Brief
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XII.

"Essence of claim of unjust enrichment lies in proof that Defendant received benefit
which it would be inequitable to retain; therefore, measure of recovery is amount of enrichment
as between two parties which it will be unjust for one party to retain." Walter E. Wilhite

Revocable Living Trust v. Northwest Yearlv Meeting Pension Fund, 916 P.2d 1264, 128 Idaho
539, (1996).

XIII.
"A right of recovery is quasi-contract, also known as unjust enrichment, occurs where the
Defendant has received a benefit which would be inequitable to retain at least without
compensating the Plaintiff to the extent that retention is unjust." Wilhelm v. Johnson, 30 P.3d
300, 136 Idaho 145, (Id. App. 2001).

XIV.
"Under Idaho law, party must make restitution whenever he has been unjustly enriched at
the expense of another; substance of restitution action lies in a promise, implied by law, that
party will render to person entitled thereto that which in equity and good conscience belongs to
the latter." In re Acequia. Inc., 34 F.3d 800, (1994).
XV.
"Existence of an express agreement does not in and of itself signify that an action for
unjust enrichment cannot be brought; rather, only when express agreement is found to be
enforceable in trial court precluded from applying equitable doctrine of unjust enrichment in
contravention of express contract." Woltordv. Tankersley, 695 P.2d 1201, 107 Idaho 1062,
(1984).
XVI.

Partition
"A co-tenant ousted by the lease of the property without his or her consent has three
available remedies; such a contract may be voidable by the excluding tenants, the excluded
Tria/Brief
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tenants may seek the fair rental value of common property, and the excluded tenants may seek
partition of the property." West's I.C.A. § 6-501 et seq. Brewer v. Washington RSA No. 8 Ld

Partnership, 184 P .3d 860, 145 Idaho 735, (2008).
XVII.

Rescission
"Rescission is an equitable remedy that totally abrogates the contract and seeks to restore
parties to their original positions and it is normally granted only in those circumstances in which
one of the parties has committed a breach so material that it destroys or vitiates the entire purpos
for entering into the contract." Binzler v. Andrews, 485 P.2d 957, 94 Idaho 215, appeal after
remand 519 P.2d 438, 95 Idaho 769, (1971).

ARGUMENT
The parties start out with an expression of their intent in that the realtor was to develop
and the farmer farm and be paid his fair share as the subdivision phases completed. The original
transfer money only represented an amount equal to getting the land unencumbered so
development could proceed.
The first 40 acre subdivision and payment of$200,000.00 to farmer was in line with their
original intent. Payments of the realtor's D.L. Evans notes by the farmer was not.
The farmer farming the non-subdeveloped land was again in line with original interest,
but removing the farmer from the 107 acres was not. Claiming the irrigations system by realtor
was not.
Neither was failing to continue with the subdivision of the remaining 107 acres part ofth
original intent of the parties.
The circumstances and facts render it unconscionable for the holder of legal title, the
realtor, to retain beneficial interest in the property.
There was a special relationship between the realtor and the farmer which the farmer
relied upon when he made the transfer of property to the realtor.
Tria/Brief
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The realtor has taken advantage of his position to the determent of the farmer.
Certainly there was a benefit conferred upon the realtor by the farmer considering the real
piece of the property at that time. The realtor accepted the benefit and as such it would be
inequitable to retain the benefit without payment to the farmer of the value thereof.
CONCLUSION
The agreement should be rescinded and the 107 acres should be returned to the farmer, or
the land partitioned equally, or damages to farmer for his one-half share at present market value.
Any non-physical expenses are of the realtor's alone as was their intent. The irrigation
equipment, non-fixture, belong to the farmer, as do any additional shares of water.
The D.L. Evans note is in the realtor's name and should be his alone. Any other
accounting of payments made by the farmer to the realtor should be fixed by the court and
awarded accordingly.
The alfalfa seed is owed either as an offset to rent or as damages.
The missing hand lines, if found to have been taken by the realtor, the farmer should be
reimbursed at their fair market value.
The semi load of wheat that went to Burley in 2012 should be valued and the amount
awarded to farmer.
The realtor should have to sign off on the Federal Crop Deficiency payment for 2012.
Attorney's fees to prevailing party.

DATEDthis

27'~ dayof

May2013.
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CERTIFICATE OF MAILING

I, hereby certify that I am a resident attorney of the State ofldaho and that on the ~ V
day of May, 2013, I served a copy of the foregoing document upon attorney for the Defendants,
by depositing a true copy thereof in the United States mail, postage prepaid, in an envelope
addressed to said attorney at:
Andrew Wright
166 Eastland Dr. North Suite A
P.O. Box226
Twin Falls, Idaho 83303
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01STRICT COURT

1WIN FALLS CO .• IDAHO
FILED ·

Andrew B. Wright [ISB No. 6812]
WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Drive North
P.O.Box226
Twin Falls. ID 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: A Wright@Wdmmrotb.ersLaw.Com
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Attomeys fot Ric~ B. Giesler and Idaho Trust Deeds, LLC
IN THE DISTRICT COURT OF THB FlFlH niDICIAL DISTRICT OF THE STATE OF
IDAHO. IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,

)
Case No. CV-2012-2168
)
)
Plaintiff!Counterdefendant.
)
·STIPULATION RE: FAIR
·vs: ... · ..... ····· · · · ...... · ............... ) ..... MARKET·RENTAl.rVALUE
)
)
RICHARD B. GffiSLER and IDAHO
)
TRUST DEEDSt LLC,
)
)
Defendants/Counterclaimants.

COMES NOW Defc:n,dants/Counterclaimants Richard B. Giesler and Idaho Trust Deeds,
LLC ("Giesler"), by and through their counsel of record Andrew B. Wright of Wright Brothers

.

.

Law Office, PLLC, and Plaintiff/Counterdefendant Gregory Hull ("Hull,.. and collectively with
Gielser, the ''Parties''). by and through his counsel of record Terry Lee Johnson, and hereby
stipulate and agree as follows:
1)

In 2005, Giesler asserts that the Parties discussed a crop share 81Tangement, while

Hull asserts that the Parties discussed Hull paying rent on

*ofthe subject property. Thereafter,

Hull farmed the subject ptoperty from 2005-2012. The pmpose of this stipulation is to agree on
the fair uwket rental value of this property from 2005-2012.
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The Parties st:lpolateto the a&nission of the expert opinion of Jack Me~

2.)

J:etereneed as Plaintiff's Exhibit 19 and 1:he2n.11 page ofBxht'bit 21 (the meJno fum1 Jacl<. McCall)~
!IS

well as the l>efendants' Bxhi'bit 12. Specifically. the Patties agree1:bat the fair m8Iket rental

value of the subjeot property and 1he Rahl ptop~ (an addltioual fitm not in dispute) fa:rm.cd by

Hull (collee'lively, the "Property") fmm2CJ05-2012 was as follows:

.. If the landlord 'Sllpplied the irrigation system, "the titirmstket r=:tal -rates for the YeatS
'

2005·2008 was $125- $150 p~ ael'e and for the years 20051·2012 was $175 per ac:te. The
above-described rates are based on the t=ant pa.l'ini 'the water. but1h.e parties disagree

on ~o w.as resp011Sible for paying·the water for the Property.
- The above-described tates would be reduoed 'by $50/s.cte ifthe tenant ~pplied tbe
ir+iga.tion system.

:..· · 'Fot the otopland aff'eoted by the sUbdivisionpuce~ t11e ·abo'\ttHie~:rates would be·
reduced. by SSO/acre.
DAT.BD tlWi

It. &y of

May, 2013.

DA1ED this .11:!{day ofMay, 2013.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on theJ/ day of May, 2013, I caused a tnle and correct copy
of the foregoing document to be served upon the following person(s) in the following manner:

Terry Lee Johnson
P.O. Box: X
Twin Falls. lD 83303-0080

[ ] U.S.~ Postage Prepaid
[ ] Express Mail
[ ] Hand Delivery
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F~e~(208)73~52
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And:J:ew B. Wright [ISB No. 6812]
'WRIGHT BROTHERS LAW OFFicE, PLLC
1166 Eastland Drive North
P.O.Box226
Twin Falls, ID 83303
:relephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: ,AWright@WrightBrot1lersLaw.Com

BY-
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Attorneys for Richard B. Giesler and Idaho Trust Deeds, LLC

m THE DIS'IRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAIIO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,
Plaintifi7Countel'defendant,
vs.

RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC,
Defendants/Counterclaimants.

)
)
)

Case No. CV-2012~2168·

)

·STIPULATION RE: EXHIBITS

)
)'
)
)
)
)

CO:MES NOW Defendants/Counterclaiziumts Richard B. Giesler and Idaho Trust Deeds,

LLC ("Giesler"), by and through their counsel of record Andrew B. Wright of Wright Brothers
Law Office, PLLC, and Pla.intiff/Counterdefendant Gregory Hull ("Hull," and collectively with

Gielser, the "Parties,, by and through his counsel of record Terry Lee Johnson, and hereby
stipulate and agree as follows:
1) ·

Each patty agree.s to not object, on the basis oflack of foundation and/or

timeliness, to the a.dm.i.ssion of the other party's exhibits. with the exception ofPla:intl.fFs Exhibit
Nos. 18, 32, 33 and 33A and the Defendant's Exhibit No. 28. However, each party still
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· DATED this~ ofMa.y. 2013 ..
'

.

. ·CERID1CA.D Olr SERVICE
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1"BER.EBY CERTIFY thatmithe
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DISTRICT COURT

Fifth Judicial District

COunty Df Twill Falla • stale Of IdahO

JUN -6 2013

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF~&;""•

IDAHO, IN AND FOR THE COUNTY OF TWIN FALL
DISTRICT COURT

&t1t

.

COURT MINUTES
CV-2012-0002168
Gregory Hull vs. Richard B Giesler, etal.
Hearing type: Court Trial
Hearing date: 6/4/2013- 6/6/13
Time: 8:30 am
Judge: Randy J. Stoker
Courtroom: 2
Court reporter: Tracy Barksdale
Minutes Clerk: Angela Aguirre
Party: Gregory Hull, Attorney: Terry Johnson
Party: Richard Giesler, Idaho Trust Deeds, LLC, Attorney: Andrew Wright
JUNE 4, 2013- DAY 1
(829) The Plaintiff appeared in person and with counsel, Terry Johnson, the Defendant
appeared in person and with counsel, Andrew Wright, this being the time and place set
for Court Trial in the above entitled action. Court clarified Stipulation for Market Value of
Rental that was filed yesterday. (830) Mr. Wright responded. (831) Mr. Johnson
responded. (832) Mr. Wright presented additional exhibits as Court copies. (832) Mr.
Johnson relied on brief and memorandum filed in lieu of opening statement. (834) Mr.
Wright presented opening statement. {846) Mr. Johnson called Gregory Hull and he was
sworn. Mr. Johnson examined the witness. {854) Mr. Johnson proffered the witness an
enlargement of Plaintiff's exhibit 20. (856) The witness identified property lines on
enlargement of Plaintiffs exhibit 20. (859) Witness was proffered Plaintiff's exhibit 4.
Witness identified Plaintiff's exhibit 4. (900) Plaintiff's exhibit 4 ($7,000.00 Agreement)
was admitted. Witness was proffered Plaintiff's exhibit 2. (901) Plaintiff's exhibit 2 (Re24 Vacant land Cont.) was admitted. (901) Witness was proffered Plaintiff's exhibit 1.
(902) Witness was proffered Plaintiff's exhibit 3. (903) Witness identified Plaintiff's
exhibit 3. (904) Plaintiff's exhibit 3 (R-11 Addendum) was admitted. (907) Witness
identified Plaintiff's exhibit 30. Plaintiff's exhibit 30 (Rabo Release) was admitted. (908)
Witness identified Plaintiff's exhibit 8. (912) Witness identified Plaintiff's exhibit 7. {924)
Witness identified Plaintiff's exhibit 21-A. (927) Witness identified Plaintiff's exhibit 21.
(929) Plaintiff's exhibits 21 (Farmland Rent-Jacks etc.) and 21-A (Farmland Rent) were
admitted. (934) Witness identified Plaintiff's exhibit 12. (936) Witness identified Plaintiff's
exhibit 10. (913) Witness identified Plaintiff's exhibit 13. (940) Witness identified
Plaintiff's exhibit 13-A. (941) Plaintiff's exhibits 13 (Check paid to Giesler) and 13-A
(Check paid to Giesler) were admitted. Plaintiff's exhibits 7 (Closing Statement) and 12
(Proceeds Recap) were admitted. (942) Plaintiff's exhibit 10 (Payoff DL Evans Note)
was admitted. (942) The Court questioned the witness. (944) Mr. Johnson continued to
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examine the witness. {947) Witness identified Plaintiff's exhibit 9-A and 11. (948)
Plaintiff's exhibit 9-A (DL Evans Notes 4} was admitted. Witness identified Plaintiff's
exhibit 11-A. Plaintiff's exhibit 11-A (DL Evans Loan payments due) was admitted. {949}
Court recessed.
(1 006) Court reconvened. Mr. Johnson continued to examine the witness. (1 008}
Witness identified Plaintiff's exhibits 14-A&B. (1 01 O) Plaintiff's exhibit 148 (Recap) was
admitted as modified. (1 013) Witness identified Plaintiff's exhibit 5. (1 014) Plaintiff's
exhibit 5 (Lot Book Rept.) was admitted. Witness identified Plaintiff's exhibit 17. (1 021)
Plaintiff's exhibit 17 {TFCC bills) was admitted. (1 025) Mr. Wright objected to shares
testimony. Court overruled objection. Mr. Johnson continued to examine the witness.
(1 038} Witness identified Plaintiff's demonstrative exhibit. (1 048} Witness identified
Plaintiff's exhibit 25. (1 051) Plaintiff's exhibit 25 (BH Farms load/wheat) was admitted.
(1 056} Witness identified Plaintiff's exhibit 36. (11 03) Witness identified Plaintiff's exhibit
34. Plaintiff's exhibits 36 (Fed Crop Def) and 34 (Other subdivisions) were admitted.
Plaintiff's rebuttal exhibits 6 (Platt map) and 8 (Warranty Deed) were admitted. (11 :08)
Court recessed.
(1117) Court reconvened. Mr. Johnson continued to examine the witness. Witness
identified Plaintiff's exhibit 20. (1118) Plaintiff's exhibit 20 (FSA Farm Tract Maps) was
admitted. (1119) Witness was proffered Plaintiff's exhibit 33 and 33-A. (1121) Mr. Wright
objected. (1124) Plaintiff's exhibits 33 (Hull Appraisal) and 33-A (Gull Appraisal entire)
were admitted. (1125) Mr. Wright cross-examined the witness. (1126) Mr. Wright
proffered the witness deposition of Gregory Hull dated May 6, 2013. (1133) Witness
was proffered Giesler's exhibit 5. (1150} Witness was proffered Giesler's exhibit 1.
(1151} Giesler's exhibits 1 (Purchase and Sale Agreement No. 1705 (unsigned)) and 5
(Application for Partial Release/Reconveyance) were admitted. (1153) Witness was
proffered Giesler's exhibit 4. (1154} Mr. Johnson questioned the witness in aid of
objection to Giesler's exhibit 4. (1156) Mr. Johnson stated objection to Giesler's exhibit
4. (1159) Giesler's exhibit 4 (Purchase and Sale Agreement No. 1705(signed)) was
admitted. (1201) Court recessed.
(125} Court reconvened. (126} Mr. Wright continued to cross-examine the witness.
(131) Witness was proffered Giesler's exhibit 32. (209) Witness was proffered Giesler's
exhibit 16. (218) Witness was proffered Giesler's exhibit 30. (226) Witness was
proffered Giesler's exhibit 25. (230) Mr. Johnson objected to line of questioning. Mr.
Wright responded. (231) Court overruled the objection. Mr. Wright continued to crossexamine the witness. (247) Witness was proffered Giesler's exhibit 26. (251} Court
recessed.
(313) Court reconvened. Mr. Wright moved to admit Giesler's exhibit 26. (314) Giesler's
exhibit 26 (Hull Notes) was admitted. Mr. Wright continued to cross-examine the
witness. (321) Mr. Johnson questioned the witness on re-direct examination. (339) Mr.
Wright questioned the witness on re-cross examination. (345) Mr. Johnson questioned
the witness on re-re-direct examination. (346) The Court questioned the witness. (349}
Mr. Johnson asked the witness follow up questions. (351) Mr. Wright asked the witness
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follow up questions. (352) Witness stepped down. Mr. Johnson called Richard Giesler
and he was sworn. (353) Mr. Johnson examined the witness. ·{420) Witness identified
Giesler•s exhibit 20. (428) Witness was proffered Plaintiff•s exhibit 31. {439) Plaintiff•s
exhibit 31 (Giesler's Notes) was admitted. (454) Court and Counsel discussed trial
schedule. Mr. Wright to have Mr. McCall endorse check and deposit it in his firm's trust
account. (455) Court recessed.

JUNE 5, 2013- DAY 2
(829) Court reconvened. Mr. Giesler returned to the witness stand and the Court
admonished him that he was still under oath. {830) Mr. Johnson continued to examine
the witness. {839) Witness was proffered Plaintiff•s exhibit 32. {924) Witness was
proffered Plaintiff•s exhibit 38. (949) Court recessed.
(1 008) Court reconvened. (1 009) Mr. Johnson continued to examine the witness. (1 012)
Witness was proffered Plaintiff•s exhibit 26. Plaintiff•s exhibit 26 (Giesler's water check
for 2012) was admitted. (1 013) Mr. Wright cross-examined witness. (1 016) Mr. Wright
marked Defendant•s exhibit 35. (1 017) Witness was proffered Defendant•s exhibit 35.
(1 020) Defendant•s exhibit 36 was marked. (1 021) Witness identified Defendant•s
exhibit 36. {1 021) Mr. Wright moved to admit Defendant•s exhibit 35 and 36. Mr.
Johnson objected. {1 025} Exhibits were not admitted. {1 025} Witness was proffered
Defendant•s exhibit 37. {1 028) Defendant•s exhibit 37 (Letter dated 1May12) was
admitted. (1 028) Witness was proffered Defendant's exhibit 38. (1 030) Defendant•s
exhibit 39 was marked and proffered to the witness. {1 033) Witness was proffered
Giesler•s exhibit 2. (1 035) Witness was proffered Giesler•s exhibit 3. {1 038) Giesler•s
exhibit 3 {Addendum to Purchase and Sale Agreement No. 1705 {signed)) was
admitted. (1 040) Giesler•s exhibit 6 was proffered to the witness. {1 041) Witness was
proffered Giesler•s exhibit 7. {1 042) Giesler•s exhibit 7 {Settlement Statement) was
admitted. {1 044) Witness was proffered Giesler•s exhibit 8. Giesler•s exhibit 8 {Warranty
Deed) was admitted. (1 049) Witness was proffered Giesler•s exhibit 9. (1 050) Witness
was proffered Giesler's exhibit 10. (1 053) Giesler•s exhibit 10 (Pictures of Irrigation
Equipment) was admitted. (11 09) Witness was proffered Giesler•s exhibit 11. (1114)
Giesler•s exhibits 9 (Estimate from Sliman and Butler) and 11 (Estimate from Hull to
Twin Falls County Sheriff) were admitted. (1117) Witness was proffered Giesler•s exhibit
12 and 13. (1118) Witness was proffered Giesler•s exhibit 14. (1145) Giesler•s exhibits
12 (Jack McCall expert opinion), 13 (Application of Jack McCall expert opinion) and 14
(Farm Service Maps) were admitted. (1145} Witness was proffered Giesler•s exhibit 15.
(1151) Giesler•s exhibits 15 {Summary of TFCC shares paid by Richard Giesler) and 16
{Invoices from TFCC and check copies) were admitted. {1152) Court recessed.
(112) Court reconvened. Mr. Wright offered Giesler•s exhibit 6. (112) Giesler•s exhibit 6
{Title Insurance) was admitted. Mr. Wright continued to cross-examine the witness.
{113) Witness was proffered Defendant•s exhibit 40. {114} Defendant•s exhibit 40 {DL
Evans rate change advise) was admitted. (115) Witness was proffered Giesler•s exhibits
17 and 18. {117) Giesler•s exhibits 17 (Spreadsheet of payments on DL Evans Loans)
and 18 (Copies of checks paid on DL Evans Loans) were admitted. (119) Witness was
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proffered Giesler•s exhibit 19. {120) Giesler•s exhibit 19 {Itemization of DL Evans Loan
Nos. 8592{paid off), 8594 {outstanding), 8593 {outstanding) and 8595 {outstanding))
was admitted. {124) Giesler•s exhibit 20 {Summary of $200,000 payment for potential
profit from 40 acres) was admitted. {125) Witness was proffered Giesler•s exhibit 21 .
{128) Mr. Johnson presented objection to admittance Giesler•s exhibit 21. {129) ·
Giesler•s exhibit 21 {Check copies) were admitted. {129) Witness was proffered
Giesler•s exhibit 22. {135) Witness was proffered Giesler•s exhibit 23. {139) Giesler•s
exhibits 22 {Wheat Summary) and 23 {B&H Farming Costs) were admitted. {139)
. Witness was proffered Giesler•s exhibit 28. {140) Mr. Johnson presented objection to
Giesler•s exhibit 28. {141) Mr. Wright responded. {142) Court will allow testimony to
continue. Mr. Wright continued to cross-examine the witness. {147) Mr. Wright moved to
admit Giesler•s exhibit 28. Mr. Johnson objected. {149) The Court gave facts and
overruled the objection. {155) Giesler•s exhibit 28 {Itemization of Development Costs)
was admitted with limitations. Mr. Wright moved to admit Giesler•s exhibit 32. {156)
Giesler•s exhibit 32 {Ariel Photo) was admitted. {157) Witness was proffered Giesler•s
exhibit 31. {159) Mr. Wright moved to admit Giesler•s exhibit 30. {201) Giesler•s exhibit
30 {Checks from Hull) was admitted. {213) Mr. Wright moved to admit Giesler•s exhibit
30. {213) Giesler•s exhibit 31 {Hull ledger) was admitted. {215) The Court questioned
the witness. {228) Mr. Johnson questioned the witness on re-direct examination. {254)
Court recessed.
{312) Court reconvened. Mr. Johnson continued to question the witness on re-direct
examination. {331) Mr. Johnson requested to take a witness out of order. {331) Mr.
Johnson called Gregory Ruddell and he was sworn. {331) Mr. Wright objected to the
witness providing expert testimony. {332) Mr. Johnson examined the witness. {334)
Plaintiff•s exhibit 29 {Greg Ruddell curriculum vitae) was admitted. {336) Mr. Wright
objected to the line of questioning. {338) Mr. Johnson responded. {342) Court gave
facts and findings. The Court sustained the objection on expert opinion during
testimony. {343) Mr. Johnson continued to examine the witness. {349) Mr. Wright crossexamined the witness. (350) Witness was excused. (350) Richard Giesler retook the
stand. (351) Mr. Johnson continued to question the witness on re-direct examination.
(406) Witness stepped down. (407) Mr. Johnson requested to recall Gregory Hull. Mr.
Wright objected. (408) Mr. Johnson responded. (409) Court recessed.
(417) Court reconvened. Mr. Johnson recalled Gregory Hull. Mr. Hull was admonished
by the Court that he was still under oath. Mr. Johnson examined the witness. (429)
Witness identified Plaintiff•s exhibit 37. (434) Plaintiff•s exhibit 37 (Interest Recap) was
admitted. (449) Mr. Wright cross-examined the witness. (455) Mr. Johnson questioned
the witness on re-direct examination. (457) Mr. Wright questioned the witness on recross examination. {458) The Plaintiff rested. (458) The Defendant had no evidence to
present. (458) Mr. Johnson moved to amend the complaint. (459) The Court granted
motion. (502) Court recessed.

JUNE 6, 2013- DAY 3
(900) Court reconvened. (900) Mr. Johnson moved to admit Plaintiff•s exhibit 1, 15, 38.
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(901) Plaintiff's exhibit 1 (Re-23 Commercial Cont.) and 38 (Pictures) were admitted.
(903) Plaintiff's exhibit 15 (Info for Exhibit "2") was admitted. (903) Mr. Johnson
presented closing argument. (1 039) Court recessed.
(1 051) Court reconvened. Mr. Wright presented closing argument. (1157) Mr. Johnson
presented final closing argument. (1204) Mr. Wright presented final closing argument.
(1205) The Court will issue written opinion. (1207) Court recessed.
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DISTRICT COURT

Plfth Judicial District

County of Twin Falla • State of Idaho

JUN 27 2013
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DeputyCIIIrtc

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Case No. CV 2012-2168
Plaintiff,
MEMORANDUM OPINION
vs.
RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC,
Defendants/ Counterclaimants.
Terry Johnson for Plaintiff Gregory Hull ("Hull").
Andrew Wright for Defendants and Counterclaim ants ("Giesler'') 1
INTRODUCTION
This matter came on for trial before the Court sitting without a jury on June 4,
2013 on the complaint and counterclaim filed herein. The Court received testimony,
exhibits and stipulations and took this matter under advisement at the close of trial on

1

1daho Trust Deeds LLC is owned by Defendant Giesler and is his operating business entity. The
contracts in this case were executed by both Giesler and Idaho Trust Deeds and the real estate which is
the subject of this lawsuit was acquired in the names of both Giesler and Idaho Trust Deeds, presumably
as tenants in common. There is no assertion that the interests or claims of either Giesler or Idaho Trust
Deeds are different or conflicting and thus these parties will be collectively referred to as Giesler in this
opinion.
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June 6, 2013. This Memorandum constitutes the Court's Findings of Fact and
Conclusions of Law pursuant to I.R.C.P. 52.
FINDINGS OF FACTS and CONCLUSIONS OF LAW
Hull owned 147 acres of irrigated farm ground ("the parcel") with 160 water
shares of Twin Falls Canal appurtenant thereto. The ground was primarily irrigated by a
pressurized sprinkler system. That system consisted of one 40 and one 60 horsepower
pump, some buried and portable mainlines of various sizes, hand lines and solid set
lines which varied in number and configuration from year to year depending upon the
crops grown. Hull owned the irrigation system. The parcel is located approximately one
and one-half miles south of what is known as "Curry Crossing" and is immediately west
and adjacent to the 2500 E. road in Twin Falls County. This acreage is part of a greater
160 acre parcel. A coulee traverses the 160 acre parcel from south to north. This coulee
acreage is not included in the 147 acre parcel. Located in the coulee is a small
hydroelectric plant owned by Hull's brother Doug. Ownership of the plant and any other
acreage other than the 147 acres located in the 160 parcel is not at issue in this case.
Immediately south of the parcel is a subdivision known as Bushwood Estates.
This subdivision was originally owned and developed by Hull and his brother but was
sold to Giesler sometime prior to 2005. Giesler desired to develop another subdivision
adjacent to Bushwood and in late 2005 began negotiations with Hull to acquire some,
and eventually all, of the 147 acre parcel. The initial negotiations involved acquisition of
a 40 acre parcel immediately north of and adjacent to Bushwood (and included in the
147 acre parcel) for a price of approximately $7,000 per acre (hereinafter the ''forty acre
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parcel"). The 147 acre parcel was encumbered by a lien in favor of RABO (a lending
entity).
Ultimately the parties entered into a sale/purchase agreement for the entire 147
acres. This agreement was memorialized by a "Commercial/Investment Real Estate
Purchase and Sale Agreement." The agreement is on a preprinted form customarily
used in the real estate industry (hereinafter "the agreement"). The agreement clearly
provided that Hull agreed to sell to Idaho Trust Deeds LLC approximately 150 acres for
$375,000 cash, established a closing date of January 31, 2005, provided that the cost of
title insurance would be "shared" and contained a preprinted clause under the heading
"INCLUDED ITEMS" that "Irrigation fixtures and equipment, and any and all, water and
water rights, and any and all, if any ditches and ditch rights that are appurtenant thereto
that are now on or used in connection with the premises shall be included in the sale
unless otherwise provided herein." The agreement contains no language excluding any
irrigation fixtures and equipment. The 160 water shares referenced above were
appurtenant to the property. In addition to the pumps, mainline and hand or solid set
lines that were actually used on the property from time to time, Hull had stored on a
portion of the property irrigation equipment that he used on his other farming operations
consisting of 700 acres or more.
The agreement is dated January 7, 2005 and was signed by Giesler on January
7, 2005. Although Hull has no recollection of doing so, the Court finds that he signed the
agreement on January 10, 2005. Thereafter, on January 28, 2005, the parties executed
an Addendum to the agreement specifying the total acreage to be 147 acres, reducing
the price to $367,500, providing that Hull would pay all title insurance and extended the
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closing date to March 28, 2005. The price per acre pursuant to this agreement
(including any irrigation equipment) equaled $2500 per acre although the agreement
itself did not allocate price on a per acre basis. The agreement contains a standard
"integration clause": "27. ENTIRE AGREEMENT: This agreement, including any
Addendums or exhibits, constitutes the entire Agreement between the parties and no
warranties, including any warranty of habitability or representations have been made or
shall be binding upon either party unless herein set forth." The only exhibits attached to
the agreement is Exhibit "A" which is a legal description of a 2 acre parcel excluded
from the 160 acre parcel and two Farm Service Agency aerial maps showing the
approximate location of the property.
Hull had borrowed monies from RABO and had granted a security interest in this,
as well as other property owned by Hull, to secure this indebtedness. Hull negotiated a
release of the 147 acre parcel for a total payment to RABO of approximately $330,000,
or $2391 per acre. 2 At closing, the RABO debt was paid off. Hull signed a warranty
deed conveying the property to Giesler. The deed is devoid of any reference to water
shares or irrigation equipment. The closing statement is devoid of any reference to
personal property or irrigation equipment but does reflect that a fee was paid to Twin
Falls Canal Company to transfer water shares. The Court finds that the 160 shares
appurtenant to the parcel were transferred to Giesler by the agreement.
Giesler paid Hull $367,500 in cash at closing. Of this sum $183,748 was
borrowed by Giesler from D.L. Evans bank. Giesler executed 4 separate notes in the

2

There is no evidence in the record of whether RABO claimed a security interest in any irrigation
equipment or water shares and thus whether the acreage valuation stated does or does not include that
equipment and those shares.
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amounts of $27,490, $54,147, $54,147 and $49,766. 3 These notes will be referred to in
'I

this opinion as Notes 592, 593, 594, and 595 respectively. 4 Hull had no obligation on
these notes. Neither the notes nor deeds of trust were placed in evidence in this case.
However, a Lot Book Report (Plaintiff's Ex. 5) clarifies those portions of the 147 acre
tract which is secured by each respective note. Parcel 1, consisting of approximately
13.5 acres, which lies directly north of the forty acre parcel secures Note 595. Parcel 2,
consisting of approximately 51 acres, which lies west of the 40 acres, west of parcel 1
and north of parcel 1, and all of which lies east of the coulee secures notes 593, 594
and 595. Parcel 3, consisting of approximately 38 acres, which lies west of the coulee,
secures Notes 593 and 594. 5 The record is unclear of which property secured Note 592
($27,490). However, the Court does find that at least the 40 acre parcel was secured by
this note. 6 The notes were amortized over 15 years and each carries a variable interest
rate. At the outset the total annual payments for the four loans equals $20,107.46 with
identical due dates for each installment of April 20. The first installment payment was
due April20, 2006.

3

These notes total $185,550. Line 202 of the closing statement shows "principal of new loan as
$183,748." Giesler was assessed $1848 in settlement charges (Line 1400 of the closing statement) for
title insurance, one-half of the closing fee, recording, water transfer and miscellaneous fees. The total of
the new loan and settlement charges are nearly equal to the total of the 4 loans.
4
These numbers are the last three numbers of the D.L. Evans loan numbers and are shown on the note
statements identified as Plaintiff's Ex 9-A.
5
Parcel 3 is of particular importance in this case. As will be discussed, this parcel became part of a
proposed subdivision owned by Stukenholz and Giesler. This proposed subdivision lies to the immediate
west of the 147 acre parcel. According to the survey dated October 15, 2009, appended to Plaintiff's Ex.
5, this 40 acre parcel remained unplatted as of the survey date.
6
The Court reaches this conclusion by this reasoning. Note 592 was paid off in January 2008 from the
sale proceeds of two lots in the Belmont Subdivision which was part of the original 40 acre parcel. The
sum of $28,364.31 (line 504 of the Ciocca -purchaser-settlement sheet, Plaintiff's Ex. 10, January 14,
2008) is identical to the $28,321.31 payoff noted on page 1, Plaintiff's Ex 9-A, January 15, 2008.
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Hull testified that it was his intention in selling the 147 parcel to retain an
undivided one-half interest in the parcel so that Giesler could subdivide it and Hull would
receive a share of the profits. His rationalization for this position is that the property was
worth more than $2500/acre based upon the parties' early negotiation of selling the
original 40 acre parcel for $7,000 per acre. Further, he testified that it was his intention
not to sell any of the irrigation fixtures or equipment or 13 of the water shares? There is
evidence in the record, as will be more fully discussed, which supports Hull's assertion
that he retained some type of interest in the property, but there is no documentary
evidence in the record signed by either party that he retained a legal interest in the real
estate, the irrigation equipment, or the water shares. The contract, warranty deed, and
closing statement are unequivocal, and the Court finds as a fact and as a matter of law
that all of Hull's legal interest in the 147 acre parcel, certain irrigation equipment and
147 water shares were transferred to Giesler as of closing on April 21, 2005. The
integration clause in the written agreement clearly states that even if there was
discussion concerning Hull's intentions regarding ownership of these items that such
agreements as asserted by Hull are disavowed by the contract and merged into the
deed.

7

Clearly 160 shares were appurtenant to the property. However, Hull asserts that because he only sold
147 acres of land and that there is normally one share of water appurtenant to each acre, that he owns
the remaining 13 shares. The warranty deed from Hull transfers the property of 147 acres and "their
appurtenances." The Court cannot find and does not find that the deed transferred more than one share
of water per acre. The Court does not know what the parties may have executed at Twin Falls Canal
Company. The Court is generally aware that the Canal Company requires an assignment or written
acknowledgement of transfer beyond the language stated in a deed but no actual evidence of the transfer
was presented to the Court. Thus, the Court finds that 147 shares were transferred to Giesler. Whether
the other 13 shares were transferred to Giesler because of documents that may have been executed with
the Canal Company cannot be and is not determined by this lawsuit.
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Nevertheless the Court finds that the parties entered into a verbal agreement
sometime after execution of the original real estate contract and before March 2006
whereby Giesler agreed to give Hull a contingent % interest in the 147 parcel. The
scope, terms, and conditions of that agreement are highly contested by the parties, but
their course of dealing, and a writing memorializing this agreement authored by Giesler,
convinces the Court that there was sufficient agreement between them to find that there
was a meeting of the minds on the material provisions of that agreement and thus an
enforceable contract.
First, Giesler acknowledged at trial that he agreed that Hull would share "in the
upside" of the subdivision if Hull paid the D.L. Evans payments. Second, in his own
handwriting in a memo dated December 2007 he wrote: "Closing I told Greg he would
get back% interest in the property if he paid back the $186,014 loan I took out [the D.L.
Evans loan] to purchase the property and made the payments on time." Hull Ex. 31. Hull
also testified that they would share an interest in the property but acknowledges that
there was no agreement as to what he would receive when the various phases sold.
Third, the parties' course of conduct clearly establishes that Hull was entitled to some
interest in the property. Giesler immediately started developing the 40 acre parcel.
Sometime before March 2006 the parties agreed that Hull would receive $200,000 for
his interest in that 40 acre parcel. By that time there were still many unsold lots in the
subdivision. Giesler agreed to take the risk of developing and selling those lots and Hull
agreed that he would accept this sum in lieu of receiving greater sums if the net profits
of the subdivision actually exceeded $200,000. Giesler had no reason to pay Hull
anything if there was not an agreement that Hull would share in the profits of the
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subdivision. Fourth, Giesler actually paid Hull $200,000. 8 The sum of $170,000 was
paid by Giesler to Residential Ag, Hull's business entity, between March 30, 2006 and
October 4, 2006 by 9 separate checks. Giesler also credited Hull $20,000 on March 30,
2006 "toward parcel release" and a $10,000 farm rent credit on December 30, 2006.
Those sums total $199,892.54. See Giesler Exhibit 20. 9 Based upon these factors the
Court finds as a matter of fact that the parties reached an agreement that Giesler would
develop the 107 acres at his sole cost, market the lots and divide the profits, if any,
50150 with Hull at some time in the future. The Court agrees with Giesler that this

arrangement was not a partnership because Giesler clearly did not intend to be a
partner with Hull. Rather, the agreement is either in the nature of a joint venture or a
simple contractual arrangement.
Unfortunately, many specific terms of this agreement have never been agreed
upon. However, there is a sufficient outline of an agreement to form a contract. An
integral part of a contract is mutual consideration. Giesler's consideration for the
agreement was the promise to develop the subdivision(s) at his cost (subject to
reimbursement), contributing the 107 acres that he had paid for. Hull's consideration for
the contract was his agreement to repay the four D.L. Evans loans as they became due
in exchange for receiving %of the profits of the subdivision. This factual determination

8

Hull contends that he was paid $10,000 per acre (40 acres x % x $10,000 equals $200,000) but the
Court rejects that conclusion. Mathematically Hull is correct in his calculation but this is a calculation
made after the fact. There is insufficient evidence in the record to make a finding that the fair market
value of the land was in fact $10,000 per acre.
9
Hull contends that the $20,000 credit should actually be $20,107.46 and that this sum was paid on the
D.L. Evans loans. Hull is correct in his assertion. Even though he denies such Giesler wrote in his
handwritten memo in December 2007 "I paid Greg's pmt to D L Evans as part of $200,000" and states
that sum to be $20,107.46. The addition of $107.46 to the sums listed on Giesler Ex. 20 equals exactly
$200,000. The Court finds as a fact that the March 30, 2006 payment was actually a credit of $20,107.46
and that the sums were applied to the D.L. Evans loan payments on the four notes that were due on April
20,2006.
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is supported not only by Giesler's testimony at trial, but also Giesler's handwritten note
prepared long before this litigation started. ("I told Greg he would get back% interest in
the property if he paid back the $186,014 loan I took out to purchase the property and
made the payments on time"). See page 1, Hull Ex 31. When asked at trial why he
made any payments either directly to D.L. Evans, or indirectly by payment to Giesler,
Hull stated that he did so to preserve his interest in the property and avoid a
foreclosure. Yet, he also testified that he made payments "to stay in the deal." This
statement supports Giesler's testimony that Hull was in fact required to make the D.L.
Evans payments in order to share in the eventual profits of the subdivision. Thus, the
Court finds as a fact that an integral part of the parties' contract was that Hull agreed to
pay the D.L. Evans loans in order to receive a future share of the property. Implicit in
this agreement is an obligation on the part of Hull to pay the notes "on time" since they
were secured by the real estate.
One of the major terms not agreed to by the parties is the precise interest Hull
would have in the property if he made the D.L. Evans payments. Hull's amended
verified complaint, filed on May 15, 2013, alleges that the parties entered into an implied
contract "with Plaintiff retaining a [sic] undivided one-half interest in the land until paid
his fair market value as each subdivision was completed, and Defendants assuming all
costs and expenses of the subdividing of the real property and retaining all other profits
thereon." Amended Complaint, ,-r3B. At trial, Hull testified that Giesler would "buy him
out" of each subdivision (Phases 2, 3, and 4). His precise words were:

Q What was your understanding as to how would you be paid on phases
two, three, and four?
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A The same way I was paid in phase one when he goes and gets
everything, you know, whatever that requirement is to, get it going to
phase two then he's going to buy me out of phase two.
Q Which is what he did on phase one?
A That's correct.
Giesler has steadfastly denied that Hull has any legal interest in the 107 acres.
The Court finds, however, that Hull has an equitable interest in the 107 acres. This
equitable interest is not in the title to the property but rather in the profits that might be
generated upon the sale of developed lots. The Court reaches this conclusion based
upon Giesler's statements. First, in Hull Ex. 31, he stated that Hull would have "a %
interest in the property."At trial Giesler stated that "he would give him % of the profit",
"he has an interest in half the profit if he paid the D.L. Evans payments", "I was going to
pay him half of the profit is if he paid all the D.L. Evans payments on time", "that's the
only interest he would have is the half interest in the profit", "his one half interest would
be in half the profit", "the original deal was that he would, if he paid the D.L. Evans
loans, he would get to share in the upside, and that -- that was the original deal", "Now,
the next deal for him to be able to share in the upside if he paid off that D.L. Evans loan
and then the next deal after that was the fact that I was not to share in the profit on the
first 40 acres but to buy him out of what, you know, we thought would be fair profit up
front. That was an independent deal in itself. It didn't mean that that was what we were
going to do the next time."10 Neither the written agreement nor the warranty deed
reserve a legal interest in the property in Hull's favor. The Court finds that the parties
intended to grant Hull a conditional undivided interest in the property but not an
undivided legal interest.
10

The Court's reporter has prepared a rough transcript of the trial for the Court's use. These quoted
statements are taken from that transcript and in the Court's opinion accurately reflects Mr. Giesler's
testimony. However, the Court recognizes that these quotes are not from an official transcript.
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Based upon the foregoing the Court finds and concludes that Hull has an
equitable interest in the 107 acres in the form of an interest in profits, if any. A condition
precedent to enforcing that equitable interest is that Hull must pay the original D.L.
Evans loans. The court further finds that the precise equitable interest consists of % of
the net profits made upon the sale of each developed lot in whatever subdivisions are
created from the 107 acres. Throughout this case the parties have loosely used the
term "profits." The parties never defined that term. Profits could mean the gross
proceeds of sale of the lots. This would be an unreasonable definition. It would make no
reasonable business sense that Giesler would have to pay for the entire cost of
developing the subdivision and then effectively give % of that value to Hull be giving him
% of the gross proceeds. While parties could certainly agree to that arrangement, the
Court does not find that they did so in this case.
Accordingly, the Court finds that they agreed to equally split the net profits from
the development. The Court further finds that the term net profits shall mean: the gross
sales price of each lot less selling costs, less $2500 per acre (the original acquisition
price of each acre), less the prorata share of development costs of each lot, plus the
prorata value of irrigation equipment11 that would have normally been liquidated as the
farm ground was taken out of production and converted to housing lots. 12 This
conclusion does not foreclose consideration of other costs related to the development
that may not be otherwise identified in this opinion.

11

Giesler bought the acreage to subdivide it. The Court finds that the irrigation equipment should be
deemed appurtenant to the property in the same manner as water shares and should be considered part
of the value of the land that Giesler was to develop.
12
The Court believes that each lot is one acre. If not, then the cost of each lot should be prorated
accordingly.
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The claimed breach of the contract by Hull regarding the D.L. Evans payments.
Determining that the parties had a contract necessitates consideration of a

number of other issues in this case relating to that contract. The first pivotal issue is
whether Hull fulfilled his part of the bargain by paying the D.L. Evans payments. Giesler
claims that Hull breached the contract by never making anv of the note payments. As
such Giesler alleges that Hull has not fulfilled the condition precedent to Hull's
entitlement to future profits. It is true that Hull never made any payments directly to
D.L.Evans. All payments to D.L.Evans were actually made from Giesler's accounts.
With one exception, none of the checks written by Hull to Giesler reference that the
purpose of the check is a D.L. Evans payment. The one exception is a check written on
August 3, 2010 when Hull wrote a check to Giesler for $3000 with the memo of "D.L.
Evans payment" on the left hand corner of the check. Despite this, the Court finds that
Hull paid monies to Giesler sufficient to pay the D.L. Evans loans although not
necessarily when they were actually due.
Giesler's assertion that Hull did not make any payments on the D.L. Evans loans
is simply not credible. As discussed above (particularly fn. 9), Hull paid the 2006 annual
payments via a direct credit from Giesler from the monies owed to him relating to
Giesler's buyout of his interest in the first 40 acre subdivision. The remaining issue is
whether Hull paid any other of the D.L. Evans payments and if so, how much. Hull
contends that he is current on the D.L. Evans payment thru April 2013. There is no
dispute that he did not make the April 2013 payment. As scheduled by the D.L. Evans
notes, Giesler's total obligation to D.L. Evans Bank from April 2006 thru April 2012 was
$140,752.22 (7 x $20, 107.46). Hull was credited $20,107.46 by Giesler from the 40 acre
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sale. Giesler admits this credit in his own handwriting in Hull Ex. 31. Hull issued 5
checks to Giesler that contained no "memo" notation of the purpose of the check, one
check to D.L. Evans bank for $3000, and 3 other checks where the "memo" referenced
"land payment," and a cashier's check in the amount of $4500 that was held in limbo
until the parties agreed during trial to negotiate it. These 10 checks plus the initial credit
total $146,851.46 in payments. Hull's remaining checks referenced a loan payment of
$15,000 and 5 rent payments totaling $99,226.50 plus a $10,000 "rent credif' from the
40 acre subdivision buyout. These sums total $271 ,077.96 and represent all monies
and credits to Giesler thru May 2012. See Hull Ex. 13.
Rather than applying these "non-memorialized" checks to the D.L. Evans
obligation, Giesler D.QY! contends that he applied them to other obligations owing from
Hull, notably the loans, rent, or other miscellaneous obligations. See Giesler Ex. 31.
Conversely, Hull contends that the "non-memorialized" checks could just as well have
been applied to the D.L. Evans debt, particularly since Giesler himself made the
payments directly to the bank. 13 The parties never agreed how Hull's payments would
be applied. Those checks with memo designations bind Hull to applying those monies
as stated on the checks. By cashing those checks with the memo designations, Giesler
is estopped from applying them as he saw fit. Conversely, nothing binds Hull to apply
those "non-memorialized" checks to rent, loans or other non D.L. Evans expenses. The
payments to Giesler could just as rightfully be applied to the D.L. Evans payment.

13

Much testimony in this case involved issues of which party contacted the bank initially to set up a loan,
what knowledge Hull had of the loan and whether Hull even knew of the amount of the annual payments.
The Court finds it unnecessary to resolve these issues but does note that none of Hull's checks were in
the amount of any required yearly payment. This fact supports the Court's conclusion that Giesler did not
demand strict compliance with the "timely" payment of the loans until years after the parties' agreement
was reached and the parties' dispute arose.
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As scheduled, Hull owed $140,752.22 for D.L. Evans payments. He paid
$146,851.46 by one identified credit and can be considered to have applied his "nonmemorialized" checks to the D.L. Evans loans. By analyzing the gross amounts paid
that Giesler could have applied to the D.L. Evans loan Hull actually overpaid his
scheduled D.L. Evans obligation by $6099.24. Since the parties did not have a strict
accounting regime the Court finds that Hull's assertion that he paid all of his obligations
under the contract for the D.L. Evans loan is just as credible as Giesler's assertion that
he did not. Accordingly, the Court does not find that Hull breached the agreement by
failing to pay the D.L. Evans loans.
3. The claim that Hull failed to make the D.L. Evans payments on time.
A corollary issue is whether Hull made the payments to D.L. Evans on time and if
not whether he materially breached the oral agreement reached with Giesler that
precludes him from participating in future profits of the subdivision. For the reasons
stated below, the Court finds that Hull did not make all payments on time and thus
breached the agreement, but also finds that this breach does not constitute a material
breach. Further, the Court finds that Giesler waived the timeliness requirement of the
agreement by accepting payments that are logically for D.L. Evans payments up thru
April17, 2012.
Analyzing Hull's payments by the "gross payment" method does not answer
Giesler's assertion that Hull did not "timely" pay the D.L. Evans obligations. The four
D.L. Evan's loans were amortized over a 15 year period of time. Loan 592 (which
appears to be related only to the 40 acre parcel-phase 1) required an annual payment
of $3021.73. The remaining loans required an annual payment of $5,853.10, each or a
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total of $17,085.73. The total annual payment for all four loans was $20,107.46. Hull
made the first payment of $20,107.46 due April 2006 via a credit from the $200,000
forty acre subdivision purchase and was thus timely. Hull did not make the April 2007
payment on time but did make payments of $11 ,244 (Farmore offset) 14 on July 25, 2007
and $10,000 on November 7, 2007. If the July and November payments are applied to
the April 2007 D.L. Evans obligation, then Hull came current for the year and actually
overpaid that obligation by $1136.54.
On January 14, 2008, the Ciocca payment of $28,364.31 from the sale of 2 lots
in the original 40 acre subdivision paid off Note 592. There is no evidence in the record
whether the parties ever discussed what to do about this lump sum payment, i.e.
whether Hull was required to immediately reimburse Giesler for this sum, or to continue
to pay on the loans "as scheduled." Hull claims that he paid Giesler for this payoff. The
Court disagrees. There is nothing in the record by way of written documentation to show
a reimbursement to Giesler for this sum. In the absence of evidence to the contrary, the
Court concludes that Hull had an obligation to pay note 592 over time at the rate of
$3021.73 per year but had no obligation to pay a lump sum in order to obtain release of
the 40 acre parcel from this debt. The agreement reached between the parties was for
Hull to make the D.L. Evans payments "on time", not to reimburse Giesler if he decided
to pay off the loans early.
Hull made payments to Giesler of $10,000 on February 19, 2008 and $15,000
on February 29, 2008, totaling $25,000. Following the payoff of Note 592, the scheduled
April 2008 payment was $17,085.73. However, the "agreed upon" payment was
14

The Court has no idea what this payment was for because there was no testimony concerning the
reason for the payment. However, the Court does conclude that the amount of this payment should be
credited to Hull.
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$20,107.46, not $17,085.73. Application of the monies from two February checks would
have paid that yearly obligation and left an additional "credit" of $4892.54.
On December 8, 2009 Hull paid an additional $29,000 by check with no notation
of its purpose. That check would have paid the scheduled April 2009 payment of
$20,107.46 leaving an additional "credit" of $8892.54. By this time, Hull had a credit on
the D.L. Evans loan obligation from years 2007, 2008, and 2009 of $14,921.08.
Hull did not make the April 2010 payment on time. Inexplicably on August 3,
2010 he paid $3000 directly to Giesler and noted on the check "D.L. Evans." That check
and the prior year's credit ($14,921.08) left him "short" on the April2010 payment by
$2186.38 ($20,107.46 minus $14,921.08 minus $3000). On September 7, 2010 Hull
paid $10,000 directly to Giesler and referenced "land payment 2010" on his check. This
would have left him "long" for the April2010 payment with a forward credit of $7,813.62.
The Court finds that "land payment" can just as easily be considered a D.L. Evans
payment as a "rent payment" and is properly considered applied to the D.L. Evans
loans.
On April 14, 2011 and April 17, 2012 Hull made payments of $17,000 each to
Giesler leaving him "short" $3107.46 each year for the scheduled $20,107.46 payment,
not considering his 2010 credit. However, on May 1, 2012 Hull tendered a cashier's
check to Giesler for $4500. He was previously "long" for the April 2010 payment in the
sum of $7813.62. Applying these credits and payments Hull had a credit balance as of
May 1, 2012 of $6099.70 ($7813.62 credit, $34,000 payments, $4500 payment,
$40,214.92 obligation).
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Hull's D.L. Evans payments have been sporadic. Sometimes he has paid late;
sometimes he has paid early. Giesler maintains that the agreement required payment
"on time." Hull did not actually comply with that requirement. However, Giesler
continued to accept his payments. In particular, he accepted the payments for 2011 and
2012 of $17,000 each. Those payments are within $85.73 each of the actual current
obligations owed to D.L. Evans on the three remaining loans. It would be inequitable
and unjust to permit Giesler to accept those payments and then declare a default on the
contract for late payments in earlier years. The Court finds that Giesler has waived, by
conduct, the time requirements of the contract and is estopped from asserting
untimeliness of payments as a basis for declaring the contract breached. Thus, even
though Hull is in technical breach of contract, that breach is not material.
The Court readily acknowledges that Hull did not make this specific type of
argument at trial. He did assert that he made all D.L. Evans payments. Giesler asserted
that he made none. The parties' accountings and exhibits are "result oriented" and are
not contemporaneous with anything they actually intended regarding how Hull's
payments were to be applied. The primary issue here is whether Hull materially
breached the agreement to repay the D.L. Evans loans. Hull's claimed breach of not
paying the debt "on time" may be a breach, but is not a material breach allowing Giesler
to void the contract for sharing profits.
It is undisputed that Hull did not make the April 20, 2013 payment to D.L. Evans
and now owes that obligation. It could be argued that the failure to make this payment
constitutes a material breach of the contract. The Court rejects that argument. Giesler
attempted to evict Hull from the property in early 2012. Giesler has steadfastly

MEMORANDUM OPINION - 17

204

•

•

maintained in his pleadings and throughout trial that Hull has no interest in the property
whatsoever, legally or equitably. The Court finds that this conduct constitutes an
anticipatory repudiation of the subdivision development agreement thus excusing further
performance by Hull pending resolution of the parties' dispute by this Court. As will be
explained, Hull has the obligation to make the April 2013 D.L. Evans payment if he
wishes to retain his expectancy to % of the future net profits of the subdivision, but his
failure to make that payment on time is temporarily excused.
4. The claim that Giesler breached the contract by failing to develop the
subdivision(s).
Giesler has platted Parcel 1 (the parcel immediately north of the 40 acre
subdivision in which Hull no longer has an interest) but has not received a final plat
because he has not made infrastructure improvements. He has not platted parcel 2
(which lies to the west). He has drafted a subdivision plat for parcel 3 and has
contemplated "appending" that parcel to a subdivision plat he is developing for the
Stukenholz property which lies immediately to the west of the 147 parcel. See Hull Ex.
34. His rationalization for doing so is that there is no immediate access from the easterly
portion of the 147 acres across the coulee acreage owned by Hull's brother and that if
he intends to develop a subdivision there it would have to be done by avoiding conflict
with Hull's brother. He contends that Hull represented that access could be obtained but
that Hull's brother has no refused to permit access. Other than drafting plats and filing
the plat for the phase 2 property. Giesler has not developed roads, power or water to
Parcels 1, 2, and 3. He admits that he may have lost the right to plat approximately 90
acres represented by Parcels 2 and 3 by failing to move forward with the platting
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process as required by Twin Falls County. He does believe however that even if he
must start over on these latter two parcels that he can do so. He also testified without
contradiction that although he cannot obtain a final plat on parcel 1 (17 lots) because he
has not completed the infrastructure, that he can do so "anytime."
Giesler is in breach of contract for failing to move forward with development of the
subdivision. The Court finds that he has not taken reasonable steps within a reasonable
time to move forward with the subdivision(s). He admits that he may have lost platting
rights for some of the acreage. He has not developed the infrastructure of the remaining
107 acres. Indeed, in the past 4 years he has spent relatively nominal amounts
developing property. See Giesler Ex. 28. Some of those expenditures even relate to
other subdivisions in which he has an interest. The material consideration for Giesler's
side of the bargain was the fronting of development costs. The Court understands there
can be a legitimate reason why he has declined to develop the infrastructure of the
remaining 107 acres. Until recently, the real estate market has not been kind to real
estate developers. On the other hand, one cannot expect lots to be sold if they aren't
developed.
Hull took the risk of spending $183,748 plus interest over 15 years to protect his
expectancy interest of % of the profits of the development. Giesler likewise took the risk
of having to spend considerable monies to develop the lots. He has not done so. The
parties did not agree upon the time frame within which Giesler was required to complete
the infrastructure. Hull asserts that each "phase" of the development should have been
completed every two to three years and that therefore the entire 107 acres should have
been developed by this time. This assertion does not constitute an "agreement" to
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develop the subdivision. Rather, this is but another of the terms of this agreement that
the parties never agreed on. Absent the party's agreement, Idaho Jaw imposes an
obligation to perform within a reasonable time." As stated in Weinstein v. Prudential

Property and Casualty Insurance Company, ''The well-established law in Idaho is,
'Where no time is expressed in a contract for its performance, the law implies that it
shall be performed within a reasonable time as determined by the subject matter of the
contract, the situation of the parties, and the circumstances attending the performance."'
149 Idaho 299, 233 P.3d 1221 (2010) (quoting Curzon v. Wells Cargo, Inc., 86 Idaho
38, 43, 382 P.2d 906, 908 (1963)).
Hull's assertion does suggest, however, that Hull fully recognized that the 107
acres should be developed in stages and that it would therefore be unreasonable to
expect Giesler to obtain a final plat on the 107 acres by installing infrastructure all at
once. This is but one factor that the Court considers in determining a reasonable time
for developing the subdivision. Giesler has failed to even move forward with the
development of parcel 1, despite testifying at trial that he can start the improvements
"anytime." Giesler's statement in his deposition in response to the question: "And he's
supposed to wait indefinitely and not be allowed to farm the property any more until hell
freezes over?" and his response thereto "Yep" is a clear indication that Giesler will not
move forward with development of the subdivision in the absence of a court order.
The Court finds that Giesler is in breach of the agreement by failing to timely move
ahead with the subdivision(s) and in particular protect the plat filings but also finds that
under the circumstances, this does not constitute a material breach of the agreement.
The parties' relationship, culminating with the farming dispute in 2012, has substantially
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deteriorated. Hull's removal of the irrigation equipment and his comemencement of this
lawsuit in May 2012, wherein he seeks a declaration from this Court that he owns an
undivided interest in the 107 acres, is just as much an anticipatory repudiation of the
oral agreement as was Giesler's. Despite this breach, the contract rights of Hull can be
preserved by appropriate Court order which will be discussed below.
5. The farming "agreement."
Following the purchase the parties agreed that Hull would farm the 147 acres.
Here, again, the parties have agreed on little concerning the terms of the farm rental.
Giesler thought that the property would be farmed on a crop share basis. Hull thought
that he would cash rent the property. The Court finds that the parties did not reach an
agreement on this issue. Nor can the Court conclude that the parties had an agreement
that Hull would be entitled to farm the property for any particular length of time. This
latter issue is moot because the Court has determined that Giesler owns fee title to the
107 acres and the farm lease has been terminated. There was no proof at trial of a long
term farming arrangement. As discussed more fully below, Giesler is entitled to farm the
property without interference from Hull.
The parties have stipulated to the fair rental value of the property which Hull
farmed from 2005 thru the 2012 farming season; thus, obviating the need for the Court
to determine much of the crop share/cash rental issue. 15 That stipulation takes into
account ownership of the irrigation equipment and payment of water. The parties did not
agree on whether Hull was to pay rent for all of the acreage (Giesler's position) because
he claims he owns all of the property or only half (Hull's position) because he claims he
15

This stipulation does not resolve all of the rental value in this case. It only provides that the fair market
rental for the years 2005-2008 is between $125 and $150 per acre if the tenant (Hull) pays the water. As
will be discussed there are still many unresolved issues even given this stipulation.
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only sold Giesler half of the property. After adjusting the acreage for acres taken out of
production as houses were built in the first forty acre subdivision, Giesler contends that
Hull owes $161,631.63 for the 8 year farming period. Giesler Ex. 13. This calculation
assumes that Giesler owns the irrigation system. Hull contends that he only owes
$47,144.05, claiming that he owns the irrigation system and that he is only required to
pay % of the claimed rent because he owns half of the property. Hull Ex. 21. He
acknowledges, however, that if Giesler owns the irrigation system, then his obligation is
$74,303.55. Hull Ex. 21A. This latter calculation again assumes that he only owes% the
rent. If he owes 100% of the rent then the figure doubles to $148,607.10.
The Court first determines the fair rental value of the property. Hull owes rent on
100% of the acreage simply because he does not own any of it. The Court adheres to
its conclusions set forth above that the agreement and warranty deed legally transferred
all right, title and interest in the 107 acres to Giesler. Hull may have thought otherwise
but the law does not protect him in this regard. His remedy in this case is to enforce his
subdivision development agreement by paying the balance of the D.L. Evans debt as
agreed.
The parties disagree regarding who was required to pay for water shares.
However, the parties' course of conduct establishes that they each paid for water
approximately every other year. Hull claims that he paid $13,588.35 for the 8 year
period and that Giesler paid $11,160.00. Hull Ex. 17. Giesler claims that he paid
$17,996.58. Giesler Ex. 15. The Court cannot reconcile these differences based upon
either the exhibits or the trial testimony. As such, the Court finds that neither party has
carried their burden of proof as to claims for water share reimbursement from the other.
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Accordingly, neither party shall be awarded any sums against the other for water share
reimbursement.
The parties stipulation on rental value provides that the stipulated rental rate is
based upon the tenant paying the water. The stipulation does not explain what happens
if the landlord pays the water. There is inadequate proof in the record allowing the Court
to conclude what the fair rental value would be if Giesler paid the water. Therefore, the
Court finds that payment of water is not a factor to be considered in determining the fair
rental value.
Giesler's testimony concerning the actual acreage farmed is more accurate and
detailed than that of Hull. Therefore, the Court finds and adopts Giesler's calculation of
"net billable acres" in Giesler's Exhibit 13. His calculation of "cash rent per acre" for
years 2005 through 2008, however, is not more persuasive than Hull's. The parties
stipulated that the rental value for these years is between $125 and $150 per acre.
Giesler selected $137.50 in his calculation without offering convincing evidence why the
Court should accept an average of these numbers. The Court has found no reason to
do so and accordingly finds that Giesler has not carried his burden of proof on this issue
and that the lower number of $125 is all that has been proven in this case. Therefore,
the total rent owed for the years 2005 through 2008 equals the net billable hours
identified on Giesler's Exhibit thirteen multiplied by $125 per acre. The total owed for
those four years equals $71,348.75, not $78,469.88. The calculation for the remaining 4
years, 2009 through 2012 is correct based upon the parties' stipulation. That sum,
$83,161.75 plus $71,348.75, or $154,510.50, is owed by Hull for the rent on the
acreage for the years 2005 through 2012.
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Hull alleges that Giesler has failed to sign off on a Federal Crop deficiency
payment valued at $5300 for the 2012 crop year and makes claims to these monies.
The Court has no recollection of any testimony in this trial about that payment. The
Court has general knowledge that a deficiency payment can be paid as a subsidy for
certain types of crops but has no knowledge of the requirements of the program and
who is entitled to the payment: the landlord, the tenant, or both. There was no testimony
in this trial concerning this issue. Accordingly, Hull's claim thereto is denied.
6.

The 8 & H farming debt.
In 2012, Giesler hired B&H farming to farm a 36 acre parcel, part of the Rayl

property. Wheat was planted. Hull completed farming this parcel. B&H billed Giesler
$13,255.38 for fertilizer, chemicals and labor to set up an irrigation mainline and to
move hand lines. Of this total sum, $711 was charged for tearing down a fence. Hull
testified without contradiction that $5700 of the fertilizer charge would have no
reasonable relationship to growing the wheat crop. The Court finds that $6411 (fence
work plus excess fertilizer charge) of the $13,255.38 is not reasonably related to the
production of the wheat crop and shall be disallowed, leaving a net claim by Giesler of
$6844.38. Since this is a cash rental farming operation that debt is Hull's responsibility.
B&H sold $9,690.77 of wheat from the acreage and has retained the proceeds. This
wheat rightfully belonged to Hull. By paying B&H's bill without obtaining or deducting the
proceeds of the wheat sale, Giesler has breached this aspect of the farming agreement
with Hull and thus owes Hull $2846.39 ($9690.77 less $6844.38).
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In early 2012, Hull removed the irrigation equipment from the 147 acres that had
actually been used for irrigation on that acreage over the previous 7 years. This
irrigation equipment was sold to Giesler in the original transaction in January 2005.
Even though this equipment was used on the property, the Court has determined that
Giesler is deemed to have provided this equipment for purposes of determining the fair
rental value of the acreage because he owned it.
At the outset of this case, it appeared that Giesler claimed that he purchased
ALL of the irrigation equipment located on the 147 acres. This claim included the pipe
that was stacked on the property which Hull used on his other 700 acres (the "excess
pipe"). He seeks damages for the value of that pipe which Hull removed

withm~t

authority in 2012. At trial, he withdrew his claim to the "excess pipe", and limited his
claim to 31 hand or solid set lines plus the main line.

Giesler claims that there was

5500 feet of 10 inch mainline, 1490 feet of 6 inch mainline and 1075 feet of 4 inch
mainline on the property in 2005 when it was sold and that the reasonable value of this
property as of February 6, 2013 pursuant to an independent evaluation by Sliman and
Butler Irrigation was $12,561. Giesler Ex. 9. Further, he contends that used hand lines
are valued at $2100 per line. The valuation of these items is not materially disputed and
the Court finds that these valuations are reasonable. The record is devoid of evidence
of the value of the two irrigation pumps and it is not clear whether Hull removed them
from the property. The parties dispute the number of hand lines that were "now on or
used in connection with" the property as of the spring of 2005. In 2004, 40 acres of the
subject property was in solid set for a potato crop and there were 24 lines used for this

MEMORANDUM OPINION - 25

212

•

•

purpose. However, there were no crops raised or contemplated to be raised that would
require 24 solid set lines in 2005. The testimony is not materially disputed that six hand
lines are adequate to water that portion of the 147 acres that had not been developed,
provided that the land is not "solid setted." Therefore, the Court finds that Giesler owns
6 lines plus the mainline as described above.
The Court finds that Giesler purchased the mainline described above and that
the value thereof is $12,561. He purchased 6 hand lines and the value thereof is $2100
each, totaling $12,600. Therefore, the reasonable value of the irrigation equipment
removed by Hull that rightfully belonged to Giesler had a total value of $25,122, not
$77,661 as claimed by Giesler. Had the irrigation equipment remained on the land, it
would eventually have been sold as part of the "subdivision" development and % of the
value thereof would belong to Hull. In other words that irrigation equipment would be
part of the "gross" income generated by development of the subdivision. By removing
that property without authority Hull has committed the tort of conversion.

Hull must

reimburse Giesler for one half of that value. The damages to be awarded to Giesler do
not total $25,122, but rather% of that sum or $12,561.
8. Loans from Giesler to Hull.
The parties do not dispute that Giesler made $37,500 of loans to Hull as follows:
1) 3/23/05, $11,500; 2) 10/24/05, $15,000; 3) 3/30/07, $6,000 and 4) 5/24/07, $5000.
Hull Ex. 15. The purpose of these loans is unexplained. None are evidenced by a
promissory note or other memorandum. The evidence does not establish a due date or
interest amount. Without a due date, the Court finds they were due on demand.
Demand was deemed made when Giesler filed his counterclaim in this case on
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September 12, 2012. The only reference to payment of these four loans in the checks
written to Giesler is Check 3070 written on 11/7/07 in the amount of $15,000. See Hull
Ex. 13. Thus, the balance owed for personal loans-unidentified by any agreement,
notation, writing or otherwise-as of the time of filing of the counterclaim was $22,500.
In addition, Giesler is entitled to prejudgment interest on this loan balance at the rate of
12% per annum to date of judgment (8 and Y2 months x $22,500 x .12 = $1912.50) as
more fully explained below.
8. Title Insurance.
Giesler claims $925 is owed for title insurance. The addendum to the agreement
provides that the title insurance would be paid by seller. The closing statement shows
that $787.89 was charged to Giesler for title insurance. Giesler testified that this would
be "adjusted outside of closing." The Court finds that execution of the closing statement
constitutes a waiver of this claim. In any event, the Court also finds that Giesler has
failed to carry his burden of proof on this issue.

PREDJUDGMENTINTEREST
Both parties seek prejudgment interest in this case. Since Hull owes Giesler
monies, Hull is not entitled to prejudgment interest. The general rule is that prejudgment
interest is allowable where the amount of liability is liquidated or capable of
ascertainment by mathematical process. Child v. Blaser, 111 Idaho 702 (Ct. App. 1986).
Our Supreme Court has repeatedly recognized a general rule under which courts have
refused to allow interest from a time prior to judgment when the principal amount of
liability was unliquidated. /d. The dates and amounts of money owed in this case except
for the loans were not only disputed but incapable of final calculation until resolved by
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this Court. Therefore, the Court declines to award prejudgment interest in on all sums
claimed other than the loans. As set forth above, that amount is $1912.50. The Court
does find that this is a liquidated sum capable of mathematical computation and thus
awardable pursuant to the prejudgment interest rule.
RECONCILLIATION OF CLAIMS

The Court finds that Hull paid Giesler $271,077.96 in direct cash payments or in the
form of credits over the years. Hull Ex. 13. Appended to that exhibit are checks written
by Hull to Giesler. Some of those checks contain notations for the purpose of the check;
some do not. Five checks specifically state that Hull issued the check for "rent." Those
checks and the amounts are: 1) #3329, 11/10/08, $26,000; 2) #3503, 4/21/09, $35,000;
3) #4025, 3/25/10, $30,000; 4) #1603, 6/23/11, $5000 and 5) #1952, 12/28/11,
$3226.50. These checks total $99,226.50. 16 Hull Ex. 13. Additionally, Hull credited
Giesler $10,000 on December 30, 2006 as the last installment of the $200,000 buyout
on the 40 acres as rent. See Hull Ex. 12. ("12/30/2006 $10,000 applied to land rent").
There is no dispute and the Court finds that Hull has paid Giesler $271,077.96 in
checks or credits between the closing of the land purchase and tender of the $4500
check during trial. Hull contends that he has overpaid Giesler $32,469.03 over this time
period. Hull Ex. 37. This accounting takes into consideration the personal loans, the
farming expenses and the D.L. Evans loan payments which initially were $20,107.46
per year, and which reduced to $17,085.73 in April 2008 after the Ciocca payment of
$28,364.31 was made on January 14, 2008.

16

The amount of these checks lends credibility to Giesler's position in this case that Hull owes rent on all
of the acreage. From a worst case scenario Hull alleges that he only owes $74,303.55. Yet he has paid
$99,226.50 designating the payments on his checks as "rent." Overpayment of his rent obligation by
nearly $25,000 is not consistent with his position in this case.
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The primary difference between the parties' accountings is their disagreement
relating to the crop rental. Hull has paid $99,226.50, leaving a net obligation owing
before other adjustments of $63,305.17. Hull is entitled to a credit for the B&H matter in
the sum of $2846.39, and $10,000 credit for the payment on the $200,000 40 acre
buyout, leaving a net amount owing for rent of $50,458.78.
Hull sold all of the irrigation equipment to Giesler. Hull wrongfully removed the
irrigation equipment in 2012. The reasonable value of that equipment is $25,122. If the
147 acres would have been developed as the parties contemplated, then the irrigation
equipment would have logically been liquidated as the lots developed. There would
have been no reason to retain this equipment for farming purposes. The sale or
liquidation of that equipment would have constituted a portion of the gross (and hence,
net) revenues of the project. Thus, even though Hull did sell the irrigation equipment to
Giesler, he would have recouped 112 of the value of that upon completion of the
subdivision. The other 112 would have belonged to Giesler. Hull has taken possession of
this equipment and Giesler has replaced it with other equipment. Thus, the Court finds
that Hull owes Giesler for 112 of the value or $12,561. The irrigation equipment currently
on the property belongs to Giesler.
Hull also owes Giesler for unpaid loans of $22,500 plus prejudgment interest of
$1912.50, or a total of $24,412.50.
BALANCES OWED

The following summarizes the parties' financial obligations in this case.
1. Hull's Unpaid loans with prejudgment interest:

$24,412.50

2. Monies owed by Hull for D.L. Evans debt:

$140,752.22
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3. Monies owed by Hull for farm rent:

$154,510.50

4. Monies owed by Hull for irrigation equipment:

$12,561.00

5. Hull Credit for B & H farming issue:

($2846.39)

6. Monies paid by Hull:

($271 '077. 96)

7. Balance owed from Hull to Giesler exclusive of 4/20/13 D.L. Evans and future
payments:

$58,311.87
THE REMEDIES

Hull asks this Court to impose a resulting trust, express trust, implied trust,
constructive trust on or to partition the remaining 107 acres. The Court finds it
unnecessary to address any of these remedy requests. The Court has found that the
parties have entered into an express contract whereby Giesler has a duty at his sole
expense to develop the remaining 107 acres into saleable lots and as each lot sells to
pay Hull his proportionate share of the net profits therefrom. Hull has a duty to pay the
D.L. Evans notes when due at the rate of $20,107.46 per year. Because the parties
have an express contract governing their rights, it is not necessary for the Court to
fashion a further remedy by way of these requested equitable remedies. The Court has
determined that both parties have breached the agreement, but that neither breach is a
material breach. Therefore, the remedy of rescission is not appropriate. The Court can
simply fashion remedies based upon each party's contractual obligations.
Hull has not made the April 2013 payment. His obligation to do so has been
excused temporarily. In addition to those sums set forth above, Hull owes Giesler
$20,107.46 for this payment if he wishes to preserve his right to share in the future
profits of the subdivision(s). The balance on the remaining three notes after the April
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payment made by Giesler is $94,803.96. Hull has an obligation to pay these obligations
at the annual rate of $20,107.46 until the debt on these three notes are paid off if he
wishes to preserve his right to share in the future profits of the subdivision(s). Hull's
monetary obligation for unpaid rent and loans is independent of his obligation to pay the
D.L. Evans notes. Therefore, a judgment shall enter against Hull for the sum of
$58,311.87 for these obligations.
Giesler has an obligation to develop the subdivision(s) within a reasonable time.
He has testified that he can develop Parcel 1 "anytime." The Court finds that
development of Parcel 1 within one year from payment of Hull's outstanding obligation
on the D.L. Evans loan is a "reasonable time." The Court further finds that development
of Phase 2 within 2 years thereafter and that development of Phase 3 within 3 years
thereafter are "reasonable" times given that this project is now into its eighth year.
The Court also recognizes that it will likely be impossible for Giesler to sell any
lot in any subdivision if D.L. Evans holds a lien on a parcel. It is Giesler's obligation
pursuant to the parties' contract for Giesler to develop the subdivision(s) and the Court
finds that it is his obligation to take whatever measures are necessary to clear title to the
property. Hull's obligation is only to pay the D.L. Evans loans when due. The Court also
understands that given the business history between these parties it is highly likely that
there will remain a dispute between the parties as to the determination of "net profits"
upon the sale of lots. This is an issue that is not ripe for determination by the Court at
this time. None of the remaining 107 acres has been developed, the costs of doing so
have not been ascertained and attempting to resolve this issue would involve pure
speculation on the part of the Court.
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On the other hand, the parties need some finality to their litigation and thus the
Court will enter the following judgments which shall be certified as final pursuant to
I.R.C.P. 54:
1.

Giesler shall have a monetary Judgment against Hull in the amount of
$58,311.87 which shall bear interest at the statutory judgment rate.

2. Hull shall pay Giesler $20,107.46 plus interest thereon at the rate of 12% per
annum from April 12, 2013 until paid on or before July 31, 2013 by cashier's
check for the April 20, 2013 D.L. Evans obligation. 17 If he fails to do so, then his
expectancy interest in the net profits of the subdivision(s) to be developed from
the following real estate described as Parcels 4, 5, and 6 (hereinafter the
"property")

shall

be

FORFEITED

WITHOUT

FURTHER

NOTICE

OR

HEARING. 18

17

The Court recognizes this is prejudgment interest. However, unlike other claims in this case this is an
sum capable of mathematical computation and is permitted by I.C. §28-22-104.
18
These legal descriptions are taken from the title insurance commitment, Giesler Ex. 6. The Court
intends that these legal descriptions are those of the remaining 107 acres which the Court has referred to
in this opinion as Parcels 1, 2, and 3.
li~uidated
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'm.EINCB North 89"4700" West for a distuee of 949,56 feet;
'f'm!NC! Sout)r44"43'lS" Wcst!oradisumoe of$74.!9 feet;
'llmNC!I South Sfi~'ft2~3 11 West for a eli~ of Hill.l6 feet;
'I"!mNC)! Slmtn 63"11 '20~ West for a diellli'IOC of 222.70 feet; '
'lll.iNC! South 46"32'34" West fO!' 11 distance of 142.10 feet;
TIU:;NCE Soufu07"28'1Su Wmfora ifu\umcecof18B.25 feet;
'!'HENCE South2!"24'29" Wm b adistMotHlf 196.l!O teet
'mBNCB South 46"{)4'0$" West for a dis~ of 16UO feet;
'!"fm'NCE Swtb. 42"00'19" WestfQ!' adisttmce of 181.27 f=t;
~ !::l!.\Utl1.Gil0 51 1$7" ~ast ron distance: of265.0i feet;
nmNC£ So\ltll. 2ll"05'G6" West for a~~ of 81.22 feet;
'l'lmNCE South 34"52'45" Wll!lt for a ~e of 123.03 f=:
~South 14"54'4$" W$st for IIi~ of 12US feet;
~CE sourh 20"37'44" iast for a dis~ o£ 266.43 feet;
'l"HBNC'E South 03"32'21• West for a~= ofl6f!.04 feet;
~ South 14"51 '31'' West !ou~ee of292.!4 feet;
~South 46gl&25K Westibr a dilifanoe of77.47 feat;
!'.DNa£ &lutn 22°Z6;t4~ West for a~ce €tf 58.&7 feet:
l'llmNCB Norlh !!'1"'11'1111 irtst for a~ of 108.96 feet;
~a Ntlrth 16"36'32"
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nmNC!:Ncm'b 18"S3'l0"llast Wr a ~oe of 173.59 f=;

:em

~NOrlh ~8'02" ~£ura~of403.00fcct;
l'limNC!U1~23~11'22" ~fer a ~o£466.69-

~!'2Nd44'>30'48" Salltfor a~of9S.Z6leet;
~North 5~~6'18~> lZast fora~ of7U$ feet;
'l'flBNCiNidl 6S013'34" !a$t for a~ of ltiS.79 feet
Tm!NCB North 4~"02'D&' East fot 11 distance of 415.46 i#t;
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.. .
District right of 'Wall·
A:Ut:l'l:tllmt {tlt

1'Rtm POINT OF Bi~G.

j

Coonlf, Idaho

mgreu lind egress !1Cr S$ the ~teiy 15-mot\Vi~ i'tllld on

~
~·of.
the ftlll.owfug
dwcnoed
r~ prjloe.
tQ--wit;
Si~m!4
of&!Qtian
22, TOWI!llllip
10 South,
Range · 6 E.,~~~~in.
B.M. Twill Fnlls Comt1;Y, ~~.

thl::.
.

·

......

~CUT

To~ lQ South, Range16 Bast, Bots.e ~erldiat\. Twin. ls CoUl)ty, Ililllw

Sectimt. 22:. A pam:! of 'land 'located mthe S\4NE~ and N~EV<~. more ~culllt'lll il~lhM as . .
CO~G l!.t the Nootumst c~ of&llid Sce:ti01'1 22
whioh the Ea!!t <~ne-quarteroomer~
S!)u.tfi oo~oo'OO" East, 265!.41> feet;
'IlmNC!Soutb 00"00'00" .East along tht: East boundary of NEY•uf Smian 22 for a i~crJ of
1.325.70 .!Qelto the NonheasteOOJer ufthe SE!I.WEY<i of eQtioo 22 .;tru:t bcin~ tile 'mt.Jl:;~ 0~
:$Jii:G~;
1
.
~t;$Nortll 89~47'09" West for ll dis~ nt949;56
~C!$0\lth44"'4l'l5" Wem:for.tt4iSllll'IOI!l:lf5'74,l9'fllt.\~
•

ibJil

m4

5

MEMORANDUM OPINION - 35

'

222

•

•

'I'H.INClS®th llilQ02'l3n WllSt ior a distanue .of lOft. l& feet:
t'.imWCtaS®th63°1l2U~ We&'l :thradi&tanlle ofll2.70 fe~
~($ 8~46"$2.'34~ West fill' a~lt nf l4l.Ul feet;
'f"lmNCE South t7"28'1B" West fur a~ of l ~ll,.lS ~;

~aSoulh 21"24'29" \Vi$tfut a ~e oft 9UO ~t;.
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3. Hull shall pay Giesler directly the sum of $20,107.46 yearly on or before the close
of business on April 20 commencing in year 2014 by cashier's check and on or
before April 20 of each year thereafter while any of the D.L. Evans loans 593,
594 or 595 have any outstanding balances. If he fails to do so, then his
expectancy interest in the net profits of the subdivision(s) to be developed from
the real estate described as Parcels 4, 5, and 6 in the attached title insurance
commitment

shall

be

FORFEITED WITHOUT

FURTHER

NOTICE

OR

HEARING.
4.

Giesler shall complete all infrastructure of what has been identified as Parcel 1,
Parcel 2 and Parcel 3 in the Court's Findings by July 31, 2014; July 31, 2015;
and July 31, 2016 respectively at his sole expense such that every platted lot in
every subdivision is marketable and in compliance with all zoning requirements
of Twin Falls County unless Hull has forfeited his expectancy interest as defined
in paragraphs 2 and 3 above. Giesler shall use all reasonable efforts to sell said
lots in a commercially reasonable manner taking into consideration existing real
estate marketing conditions. Upon sale of each lot, he shall remit to Hull by
cashier's check % of the net profits-pro rata-of each lot based upon
development costs to date. The Court shall retain jurisdiction in this case to
resolve any disputes concerning the calculation of net profit. Giesler shall not
have the right to further encumber the property without the mutual consent of the
parties or as permitted by Court order.

5. If Giesler fails to timely develop each parcel described above then the following
shall occur:
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a. Hull shall be relieved of making any further payments to D.L.
Evans bank;
b. all developed lots and any undeveloped land and any
appurtenant water shares shall immediately be listed for sale
with a reputable real estate brokerage (other than one in which
either party has an interest) at fair market value and the net
proceeds of sale after the payment of real estate commissions,
closing costs, title insurance, and other related costs) shall be
divided

equally

between

the

parties,

WITHOUT

REIMBURSEMENT TO GIESLER FOR ANY PREVIOUS
EXPENDITURES FOR DEVELOPMENT COSTS.
The failure of Giesler to timely comply with the development criteria set forth
above shall constitute a forfeiture of his right of reimbursement for development
costs. If, upon this occurrence, there remains any farmable ground from the 107
acres, an independent third party shall farm the ground on a cash rent basis, the
parties shall equally pay the costs of the farming venture and equally divide any
net profits.
6. Giesler shall have the sole right to farm the unsold portions of the 107 acres
without interference from Hull and shall be entitled to all proceeds from said
farming operations. No portion of any expenditure made by Giesler including the
payment of taxes or water shares from farming shall be considered a
"development cost" of the subdivision(s). 19

19

The Court specifically finds that because Giesler owns the real estate that he has the sole and
exclusive right to farm it.
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7. This Judgment shall be recorded and shall constitute an encumbrance upon the
property identified in the above referenced Exhibit. The parties shall take all
reasonable steps necessary to clear title for the benefit of a third party or lending
institution from this judgment for all lots or acreage sold pursuant to this
judgment.
ATTORNEY FEES AND COSTS
Both parties request attorney fees and costs in this action. The real estate
agreement provides for an award of attorney fees to a prevailing party. The gravamen of
this case is a commercial transaction within the meaning of I.C. §12-120(3) thus entitling
the prevailing party to an award of attorney fees.
The determination of the prevailing party in a lawsuit is guided by Rule
54(d)(1)(8) of the Idaho Rules of Civil Procedure, which states, "in determining which
party to an action is a prevailing party and entitled to costs, the trial court shall in its
sound discretion consider the final judgment or result of the action in relation to the relief
sought by the respective parties." The determination of who is a prevailing party is
committed to the sound discretion of the trial court, and we will not be disturbed absent
an abuse of discretion. Bream v. Benscoter, 139 Idaho 364, 368, 79 P.3d 723, 727
(2003). A trial court also has discretion to determine that there is no overall prevailing
party. Costa v. Borges, 145 Idaho 353, 359, 179 P.3d 316, 322 (2008). "In determining
which party prevailed in an action where there are claims and counterclaims between
opposing parties, the court determines who prevailed 'in the action.' That is, the
prevailing party question is examined and determined from an overall view, not a claim-
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by-claim analysis." Eighteen Mile Ranch, LLC v. Nord Excavating & Paving, Inc., 141
Idaho 716,719, 117 P.3d 130, 133 (2005).
Giesler prevailed on his counterclaim by obtaining a monetary judgment against
Hull. Hull prevailed on his complaint by obtaining a judgment that he has an interest in
the acreage in the face of Giesler's assertion that he had none. The Court finds that
both parties prevailed in this case. Rule 54(d)(1 )(B) allows the trial court to determine
that both parties prevailed in part and to apportion the costs and attorney fees between
them. Schroeder v. Partin, 151 Idaho 471, 259 P.3d 617 (2011) ("although the district
court had discretion to award costs and fees to both Schroeder and Partin as prevailing
parties, the court had a duty to apportion to each of the parties only the attorney fees
related to the claims upon which each party prevailed") /d. at 478, 259 P.3d at 624. The
issues in this case are so interrelated and intertwined that the Court cannot conceive of
how either party can make a cogent argument as to which fees and costs relate to each
claim. However, the parties are welcome to file their claims if they so desire.
CONCLUSION

If there is continued dispute over the development of the subdivision(s) or the
ultimate accounting, it is the intention of the Court to appoint either a master or a
receiver at the equal cost of the parties to assist the Court in resolving those disputes.
The parties acted wisely in effecting a buyout of Hull's position in the first 40 acre
subdivision. The Court encourages the parties to attempt a resolution of the remaining
issues in this case now that the parameters of their disputes have been judicially
resolved. Whether that resolution might consist of a rescission of the transaction, a
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partition of the 107 acres, or a buyout of the acreage by one party or the other is not for
the Court to determine.
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CERTIFICATE OF SERVICE

I hereby certify that on the _ll_ day of June 2013, I caused to be served a true
and correct copy of the foregoing, by the method indicated below, and addressed to the
following:

Terry Lee Johnson
P.O. BoxX
Twin Falls, ID 83303-0080

({U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder

Andrew Wright
Wright Brothers Law Office, PLLC
PO Box226
Twin Falls, ID 83303-0226

(1U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder

Clerk
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DISTRICT COURT

fifth Judicial District

county of'IWin Falla • State of Idaho

"'

'JUN 27 2013

t

ID:'!:,.AJ4
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Case No. CV 2012-2168
Plaintiff and Counterdefendant,
JUDGMENT
vs.
RICHARD B. GIESLER AND IDAHO
TRUST DEEDS, LLC,
Defendants and Counterclaimants.
Judgment is hereby entered as follows:
1. Giesler shall have a monetary Judgment against Hull in the amount of
$58,311.87 which shall bear interest at the statutory judgment rate.
2. Hull shall pay Giesler $20,107.46 plus interest thereon at the rate of
12% per annum from April 12, 2013 until paid on or before July 31,
2013 by cashier's check for the April 20, 2013 D.L. Evans obligation. If
he fails to do so then his expectancy interest in the net profits of the
subdivision(s) to be developed from the real estate described as
Parcels 4, 5, and 6 (hereinafter the 'property") in the attached title
insurance commitment shall be FORFEITED WITHOUT FURTHER
NOTICE OR HEARING.
3. Hull shall pay Giesler directly the sum of $20,107.46 yearly on or
before the close of business on April 20 commencing in year 2014 by
cashier's check and on or before April 20 of each year thereafter while
any of the D.L. Evans loans 593, 594 or 595 have any outstanding
balances. If he fails to do so then his expectancy interest in the net
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profits of the subdivision(s) to be developed from the real estate
described as Parcels 4, 5, and 6 in the attached title insurance
commitment shall be FORFEITED WITHOUT FURTHER NOTICE OR
HEARING.
4. Giesler shall complete all infrastructure of what has been identified as
Parcel 1, Parcel 2 and Parcel 3 in the Court's Findings by July 31,
2014, July 31,2015 and July 31,2016 respectively at his sole expense
such that every platted lot in every subdivision is marketable and in
compliance with all zoning requirements of Twin Falls County unless
Hull has forfeited his expectancy interest as defined in paragraphs 2
and 3 above. Giesler shall use all reasonable efforts to sell said lots in
a commercially reasonable manner taking into consideration existing
real estate marketing conditions. Upon sale of each lot he shall remit to
Hull by cashier's check % of the net profits-pro rata-of each lot
based upon development costs to date. The Court shall retain
jurisdiction in this case to resolve any disputes concerning the
calculation of net profit. Giesler shall not have the right to encumber
the property without the mutual consent of the parties or Court order.

5. If Giesler fails to timely develop each parcel described above then the
following shall occur. 1) Hull shall be relieved of making any further
payments to D.L. Evans bank; 2) all developed lots and any
undeveloped land and any appurtenant water shares shall immediately
be listed for sale with a reputable real estate brokerage (other than one
in which either party has an interest) at fair market value and the net
proceeds of sale after the payment of real estate commissions, closing
costs, title insurance, etc) shall be divided equally between the parties,
WITHOUT REIMBURSEMENT TO GIESLER FOR ANY PREVIOUS
EXPENDITURRES FOR DEVELOPMENT COSTS. The failure of
Giesler to timely comply with the development criteria set forth above
shall constitute a forfeiture of his right of reimbursement for
development costs. If, upon this occurrence, there remains any
farmable ground from the 107 acres, an independent third party shall
farm the ground on a cash rent basis, the parties shall equally pay the
costs of the farming venture and equally divide and net profits.
6. Giesler shall have the sole right to farm the unsold portions of the 107
acres without interference from Hull and shall be entitled to all
proceeds from said farming operations. No portion of any expenditure
made by Giesler including the payment of taxes or water shares from
farming shall be considered a "development cost" of the subdivision(s).
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7. This Judgment shall be recorded and shall constitute an encumbrance
upon the property identified in the above referenced Exhibit. The
parties shall take all reasonable steps necessary to clear title for the
benefit of a third party or lending institution from this judgment for all
lots or acreage sold pursuant to this judg~t.
DATED t is

Randy
District

ay of June, 2013.

u--~

RULE 54(b) CERTIFICATE
With respect to the issues determined by the above judgment or order it is
hereby CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has
determined that there is no just reason for delay of the entry of a final judgment and that
the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken as provided by
the Idaho Appellate Rules.
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I hereby certify that on the c27 day of June 2013, I caused to be served a true
and correct copy of the foregoing, bYTtle method indicated below, and addressed to the
following:

Terry Lee Johnson
P.O. BoxX
Twin Falls, 10 83303-0080

(~U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder

Andrew Wright
P.O. Box226
Twin Falls, 10 83303-0226

<0'u.s. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder

Clerk
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LEGAL DESCRIPtiON

f

PARCEL N0.4
Township 10 South, Range 16 East, Boise Meridian, Twin Fa s County, Idaho
Section 22: N'WY., SE 1!.1
SUBJECT 1'0 Highway District right of way.
~
TOGETHER WITH an easement for ingress and egress acr ss the approximately 15-foot wide road on
the western boundary of the following described real ]JTOpe located in Twin Falls County, Idaho,
to-wit: SE\14SEV4 of Section 22, Township 10 South, Range E., B.M.

16
I

EXCEPT

Township 10 South, Range 16 East, Boise Meridian, Twin Faps County, Idaho
Section 22: A parcel efland located in the SV:1NE~ and NV:SEI,/4, more particularly described as follows:
CO:MMENCING at the Northeast comer of said Section 22 f~m which the East one-quarter corner bears
South 00°00'00" East, 2651.40 feet;
II
I

I

'

!
3

i

I
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P. 05

THENCE South 00°00'00" East along the East boundary of the NEY.! of Section 22 for a distance of
1325.70 feet to the Northeast comer of the SEY.!NE\I.i ofSe'·tion 22 and being the TRUE POINT OF
BEGINNING;
THENCE North 89°47'09" West for a distance of949.56 feet;
THENCE South 44°43'15" West for a distance of 574.19 feet;
THENCE South 86°02'23" West for a distance of 160.16 feet;
THENCE South 63°11'20" West for a distance of222.70 feet;
THENCE South 46°32'34" West for a distance of 142.10 feet;
THENCE South 07°28'18'' Wt=st for a distance of 188.25 feet;
THENCE South 21°24'29" West for a distance of 196.80 feet;
THENCE South 46°04'05 11 West for a distance of 168.80 feet;]
THENCE South 42°00' 19" West for a distance of 181.27 feet; ·
THENCE South 01°51'37" East for a distance of265.01 feet;
THENCE South 20°05'06'' West for a distance of 82.22 feet;
THENCE South 34°52'45" West for a distance of 123.03 feet;
THENCE South 14"54'45" West for a mstance of 120.85 feet;
THENCE South 20°37'44" East for a distance of 266.43 feet;
THENCE South 03°32'21" West for a distance of 168.04 feet;
THENCE South 14°5 1'31" West for a distance of 292.84 feet;
THENCE South 46°18'25" West for a distance of77.47 feet;
THENCE South 22°26'1411 West for a distance of 58.87 feet;
THENCE North 87°18'21" East for a distance of 108.98 feet;
THENCE North ]6°36'32" East for a distance of 449.86 feet~
THENCE North 02"41 '08" West for a distance of)43.70 feet;
THENCE North 02° 16'46" East for a distance of 203.19 feet;
THENCE North 18"53'10" East for a distance of 173.59 feet;
THENCE North 26"08'02" East for a distance of 403.00 feet;
THENCE North 23°11 '22" East for a dis4IDoe of 466.69 feet;
THENCE North 44°30'48" East for a distance of98.26 feet;
THENCE North 58°26'18" East for a distance of73.88 feet;
THENCE North 68°13'34" East for a distance of365.79 feet;
THENCE North 42°02'06" East for a distance of 415.46 feet;
THENCE North 87"43'48" East for n distance of 949.76 feet;
THENCE North 00°00'00" East for a distance of75.00 feet to the TRUE POINT OF BEGINNING.

I

pARCEL NO.5
Township 10 South, Range 16 East, Bois~ Meridian, Twin B<~.\ls County, Idaho
Section 22: SW1J4NEV..
SUBJECT TO Highway District right of way.
I
TOGETHER WITH an easement for ingress and egress acrclss the approximately 15-foot wide road on
the western boundary of the following described real proper~ located in Twin Falls County, Idaho,
to-wit: SEY4SEY4 of Section 22, Township 10 South, Range E., B.M.

16

EXCEPT
j
Township 10 South, Range 16 East, Boise Meridian, Twin Fahs County, Idaho
Section 22: A parcel of land located in the SYlNEV.. and NYi.SjEY-., more particularly described as follows:
COMMENCING at the Northeast comer of said Section 22 frpm which the East one-quarter corner bears
South 00°00'00" East 2651.40 feet;
!
THENCE South 00°00'00" East along the Bast boundary of
NEV.. of Section 22 for a distance of
1325.70 feet to the Northeast corner of the SEYJ\TE'/.; of Section 22 and being the TRUE POINT OF
BEGINNlNG;
l

tlie
I

;

4

i

i
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THENCE North 89°47'09" West for a distance of949.56 feet;
THENCE South 44°43'15 11 West for a distance of 574.19 feet;
THENCE South 86°02'23 11 West for a distance of 160.16 feet;
THENCE South 63°11 '20" West for a distance of 222.70 feet;
THENCE South 46°32'34 11 West for a distance of 142.10 feet;
THENCE South 07°28'18 11 West for a distanc~ of 188.25 feet;
THENCE South 21°24 '29" West for a distance of 196.80 feet;
THENCE South 46°04'05" West for a distance of 168.80 feet;
THENCE South 42°00'19" West for a distance of 181.27 feet;
THENCE South 01°51'37" East for a distance of265.01 feet;
THENCE South 20°05'06 11 West for a distance of 82.22 feet;
THENCE South 34°52'45 11 West for a distunce of 123.03 feet;
THENCE South 14°54'45" West for a distance of 120.85 feet;
THENCE South 20°3 7'44" East for a distance of 266.43 feet;
THENCE South 03°32'21'' West for a distance of 168.04 feet;
THENCE South 14°51'31" West for a dist!Ulce of292.84 feet;
TIIENCE South 46°18'25" West for a distance of77.47 feet;
THENCE South 22°26114" West for a distance of 58.87 feet;
TiiENCE North 87°18'21 11 East for a distance of 108.98 feet;
THENCE North 16°36'32" East for a distance of 449.86 feet;
THENCE North 02°41'08" West for a distance of343.70 feet;
THENCE North 02°16146" East for a distance of203.19 feet;
THENCE North 18°53'10" East for a distance of 173.59 feet;
THENCE North 4.6°08'02" East for a. distance of 403.00 feet;
THENCE North 23°11'22" East for a distance of 466.69 feet;
THENCE North 44°30'48" East for a distance of98.26 feet;
THENCE North 58°26'18 11 East for a distance of73.88 feet;
THENCE North 68°13'34 11 East for a distance of365.79 feet;
THENCE North 42°02'06" East for a distance of 415.46 feet;
THENCE North 87°43'48" East for a distance of 949.76 feet;
THENCE North (}() 0 00100" East for a distance of75.00 feet to the TRUE POINT OF BEGINNING.

P ARCEJ.. NO. 6
Township 10 South, Range 16 East, Boise Meridian, Twin F~ ls County, Idaho
Section 22: SE!I.!NE'Y4
SUBJECT TO Highway District right of way.
TOGETHER WITB an easement for ingress and egress across the approximately 15-foot wide road on
1
the western boundary of the fo1lowing described real propeJlocated in Twin Falls County, Idaho,
to-wit: SE1!4SEY4 of Section 22, Township 10 South, Range 6 E., B.M.

EXCEPT
Township 10 South, Range 16 East, Boise ~eridian, Twin F .ls County, Idaho
Section 22: A parcel ofland located in the SY2NEY.. and NYl~EY4, more particularly described as follows:
COMMENCING at the Northeast comer of said Section 22 filom which the East one-quarter comer bears
South 00°00'00" East, 265 1.40 feet;
THENCE South 00°00'00" East along the East boundary of t~e NEY.. of Section 22 for a distance of
1325.70 feet to the Northeast comer of the SEl/~EV.. of Section 22 and being the TRUE POINT OF
BEGINNING;
!
THENCE North 89°47'09" West for a distance of949.56 feetl
THENCE South 44°43'15" West for a distance of574.19 feeti

!
5
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THENCE South 86°02'23" West for a distance of 160.16 feet;
THENCE South 63°11 '20" West for a distance of 222.70 feet;
THENCE South 46°32'34'' West for a distance of 142.10 feet;
THENCE South 07°28'18" West for a distance of 188.25 feet;
THENCE South 21 °24'29" West for a distance of 196.80 feet;
THENCE South 46"04'05'' West for a distance of 168.80 fet.!t;
THENCE South 42°00'19" West for a distance of 181.27 feet;
THENCE South 01°51'37" East for a distance of265.01 feet;
THENCE South 20°05'06" West for a distance of 82.22 feet;
THENCE South 34°52'45" Wc::st for a distance of 123.03 feet;·
THENCE South 14°54'45" West for a distance of 120.85 feet;.
THENCE South 20°37'44" East for a distance of266.43 feet; ·
THENCE South 03°32'21" West for a distance of 168.04 feet;·
THENCE South 14°51'31" West for a distance of292.84 feet;:
TiffiNCE South 46°18'25" West for a distance of77.47 feet: .
THENCE South 22"26'14" West for a distance of 58.87 feet; :
THENCE North 87°18'21 ''East for a distance of 108.98 feet; :
THENCE North 16"36'32" East for a distance of 449.86 feet;
THENCE North 02°41 '08" West for a distance of343.70 feet;
THENCE North 02°16'46" East for a distance of203.19 feet; :
THENCE North 18°53'1 0" East for a distance of 173.59 feet; ·
THENCE North 26"08'02" East for a distance of 403.00 feet; ·
THENCE North 23°11'22" East for a distance of 466.69 feet;:
THENCE North 44°30'48" East for a distance ot'98.26 feet; :
THENCE North 58°26'18 11 East for a distance of73.88 feet; '
THENCE North 68°13'34" East for a distance of365.79 feet,·
THENCE North 42°02'06" East for a distance of 415.46 feet;:
THENCE North 87"43'48" East for a distance of949.76 feet;:
THENCE North 00°00'00" East for a distance of75.00 feet to. the TRUE POINT OF BEGINNJNG.
AND EXCEPT
A parcel ofland located in the SEY.aN£1;4 of Section 22, Towqship 10 South, Range 16 E., B.M., Twin

Falls County, Idaho, and more particularly described as follows:
COMMENCING at the East one.quarter comer of said Section 22 from which the Southeast comer of
Section 22 bears South 00°00'20" East 2652.49 feet and ~eing the TRUE POINT OF BEGINNING;
THENCE South 89°53'37" West along the East-West center qfSection line for a distance of358.30 feet;
THENCE North 02°53'25" West for a distance of 411.26 feet;
THENCE North 87°25'24" East for a distance of379.42 feet io a point on the East boundary of the
SEY..NEI/4 of Section 22;
·
THENCE South 00°00'00'' East along the East boundary of the SEY4NEY.. of Section 22 for a distance of
427.12 feet to the TRUE POINT OF BEGINNING.
SUBJECT TO a 25.0-foot-wide county road easement along the Easterly boundary of the described
parcel.

6
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Date: 7/1/2013

Fifth .cial District Court - Twin Falls County.

Time: 11 :07 AM

Exhibit Summary

~

Page 1 of 3

Case: CV-2012-0002168
Gregory Hull vs. Richard B Giesler, etal.
Sorted by Assignee
Storage Location

Number

Description

Result

Property Item Number

4 ($7,000.00 Agreement)

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

2

2 (Re-24 Vacant land Cont.)

3

3 (R-11 Addendum)

4

30 (Rabo Release)

5

21 (Farmland Rent-Jacks etc)

6

7

8

9

10

11

12

13

14

User: AGUIRRE

21-A (Farmland Rent)

13 (Check paid to Giesler)

13-A (Check paid to Giesler)

7 (Closing Statement)

12 (Proceeds Recap)

10 (Payoff DL Evans Note)

9-A (DL Evans Notes 4)

11-A (DL Evans Loan payments
due)

148 (Recap) as modified

lHSTRJCT COURT
1WIN FALLS CO .• IDAHO
FJLEO

Destroy
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Date: 7/1/2013

Fifth .cial District Court - Twin Falls County.

.

Time: 11 :07 AM

User: AGUIRRE

Exhibit Summary

Page 2 of 3

Case:CV-2012-0002168
Gregory Hull vs. Richard B Giesler, eta!.
Sorted by Assignee
Storage Location

Number
15

16

17

Description

Result

Property Item Number

5 (Lot Book Rept.)

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

17 (TFCC bills)

25 (BH Farms load/wheat)

18

36 (Fed Crop Def)

Admitted

File

Assigned to:

Johnson, Terry L., 1521

19

34 (Other subdivisions)

Admitted

File

Assigned to:

Johnson, Terry L., 1521

20

6 (Platt map)

Admitted

File

Assigned to:

Johnson, Terry L., 1521

21

8 (Warranty Deed)

Admitted

File

Assigned to:

Johnson, Terry L., 1521

22

20 (FSA Farm Tract Maps)

Admitted

File

Assigned to:

Johnson, Terry L., 1521

23

33 (Hull Appraisal)

Admitted

File

Assigned to:

Johnson, Terry L., 1521

24

33-A (Hull Appraisal entire)

Admitted

File

Assigned to:

Johnson, Terry L., 1521

29

31 (Giesler's Notes)

Admitted

File

Assigned to:

Johnson, Terry L., 1521

30

26 (Giesler's water check for
2012)

Admitted

File

Assigned to:

Johnson, Terry L., 1521

56

29 (Greg Ruddell curriculum
vitae)

Admitted

File

Assigned to:

Johnson, Terry L., 1521

57

37 (Interest Recap)

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Destroy
Notification
Date

Destroy or
Return Date
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Date: 7/1/2013

Fifth .cial District Court- Twin Falls County.

Time: 1~:OJ AM

User: AGUIRRE

Exhibit Summary

Page 3 of 3

Case: CV-2012-0002168
Gregory Hull vs. Richard B Giesler, etal.
Sorted by Assignee
Storage Location

Number
58

59

Description

Result

Property Item Number

1 (Re-23 Commercial Cont.)

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Admitted

File

Assigned to:

Johnson, Terry L., 1521

Not Admitted

File

Assigned to:

Johnson, Terry L., 1521

Not Admitted

File

Assigned to:

Johnson, Terry L., 1521

38 (Pictures)

60

15 (Info for Exhibit "2")

61

11 (DL Evans Loan payments
due)

64

32 (Giesler's Depo)

Destroy
Notification
Date

Destroy or
Return Date
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Date: 7/1/2013

Fifth .cial District Court - Twin Falls County.

.

Time: 11 :08 AM

Exhibit Summary

Page 1 of 3

Case: CV-2012-0002168

User: AGUIRRE

DISTRICT COURT

lWI~ FALLS CO .• IDt\HO

FILED

Gregory Hull vs. Richard 8 Giesler, etal.
Sorted by Assignee

2013 JUL -I At111: 10

Storage Location
Description

Result

Property Item Number

Giesler's exhibit 1 (Purchase and
Sale Agreement No. 1705
(unsigned))

Admitted

File

Assigned to:

Wright, Andrew B, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Giesler's exhibit 4 (Purchase and
Sale Agreement No.
1705(signed))

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

28

Giesler's exhibit 26 (Hull Notes)

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

31

Defendant's exhibit 37 (Letter
dated 1May12)

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Admitted

File

Assigned to:

Wright, Andrew B, 6812

Admitted

File

Assigned to:

Wright, Andrew B, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Admitted

File

Assigned to:

Wright, Andrew B, 6812

Admitted

File

Assigned to:

Wright, Andrew B, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Number
25

26

27

32

33

34

35

36

37

38

39

40

Giesler's exhibit 5 (Application for
Partial Release/Reconveyance)

Giesler's exhibit 3 (Addendum to
Purchase and Sale Agreement
No. 1705 (signed))
Giesler's exhibit 7 (Settlement
Statement)

Giesler's exhibit 8 (Warranty
Deed)

Giesler's exhibit 10 (Pictures of
Irrigation Equipment)

Giesler's exhibit 9 (Estimate from
Sliman and Butler)
Giesler's exhibit 11 (Estimate from
Hull to Twin Falls County Sheriff)
Giesler's exhibit 12 (Jack McCall
expert opinion)

Giesler's exhibit 13 (Application of
Jack McCall expert opinion)

Giesler's exhibit 14 (Farm Service
Maps)

Destroy
Notif tion
D

Destroy or
L-
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Date: 7/1/2013

Fifth .cial District Court- Twin Falls County.

Time: 11 :08 AM

User: AGUIRRE

Exhibit Summary

Page 2 of 3

Case: CV-2012-0002168
Gregory Hull vs. Richard 8 Giesler, etal.
Sorted by Assignee
Storage Location
Description

Result

Property Item Number

41

Giesler's exhibit 15 (Summary of
TFCC shares paid by Richard
Giesler)

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

42

Giesler's exhibit 16 (Invoices from
TFCC and check copies)

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Admitted

File

Assigned to:

Wright, Andrew B, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Admitted

File

Assigned to:

Wright, Andrew 8, 6812

Number

43

44

45

46

47

48

49

50

51

52

53

Giesler's exhibit 6 (Title
Insurance)

Defendant's exhibit 40 (DL Evans
rate change advise)

Giesler's exhibit 17 (Spreadsheet
of payments on DL Evans Loans)

Giesler's exhibit 18 (Copies of
checks paid on DL Evans Loans)

Giesler's exhibit 19 (Itemization of
DL Evans Loan Nos. 8592(paid
off), 8594 (outstanding), 8593
(outstanding) and 8595
(outstanding))
Giesler's exhibit 20 (Summary of
$200,000 payment for potential
profit from 40 acres)
Giesler's exhibit 21 (Check
copies)

Giesler's exhibit 22 (Wheat
Summary)
Giesler's exhibit 23 (8&H Farming
Costs)

Giesler's exhibit 28 (Itemization of
Development Costs)

Giesler's exhibit 32 (Ariel Photo)

Destroy
Notification
Date

Destroy or
Return Date
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Date: 7/1/2013

Fifth .cial District Court- Twin Falls County.

Time: 11 :08
... AM

User: AGUIRRE

Exhibit Summary

~

Page 3 of 3

Case: CV-2012-0002168
Gregory Hull vs. Richard B Giesler, etal.
Sorted by Assignee
Storage Location

Number
54

55

Description

Result

Property Item Number

Giesler's exhibit 30 (Checks from
Hull)

Admitted

File

Assigned to:

Wright, Andrew B, 6812

Admitted

File

Assigned to:

Wright, Andrew B, 6812

Not Admitted

File

Assigned to:

Wright, Andrew B, 6812

Not Admitted

File

Assigned to:

Wright, Andrew B, 6812

Not Admitted

File

Assigned to:

Wright, Andrew B, 6812

Not Admitted

File

Assigned to:

Wright, Andrew B, 6812

Not Admitted

File

Assigned to:

Wright, Andrew B, 6812

Not Admitted

File

Assigned to:

Wright, Andrew B, 6812

Not Admitted

File

Assigned to:

Wright, Andrew B, 6812

Giesler's exhibit 31 (Hull ledger)

62

Giesler's exhibit 25 (Notice of
Lease Termination)

63

Giesler's exhibit 29 (Pictures)

65

Defendant's exhibit 35 (Greg Hull
Land Rent paid to Rick Giesler)

66

Defendant's exhibit 36 ( Exhibit
"14")

67

Defendant's exhibit 38 (DL Evans
Rate Change Advice)

68

Defendant's exhibit 39 (DL Evans
Rate Change Advice)

69

Giesler's exhibit 2 ( Purchase and
Sale Agreement No 10738 (39
acres))

Destroy
Notification
Date

Destroy or
Return Date
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TW DISTRICT COURT
IH F'ALLS CO. IDAH

FILED ·•

2013 JUL 31 AH 9:5

TERRY LEE JOHNSON
Attorney at law
P.O.BoxX
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Facsimile: (208)734-6052
Attorney for: Plaintiff

BY_

-DEPUTY

IN THE DISTRICT COURT OF THE FIFTH ruDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL
Plaintiff
vs.
RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants

* )* *
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168
NOTICE OF PAYMENT

***
To the above entitled Court and to the Honorable Judge Stoker.
Please be advised that Plaintiff, Greg Hull, has remitted to Defendant, Richard B.
Giesler, a cashiers check in the amount of $20,827.95, including accrued interest at the rate of
12% per annum through Monday July 29th, 2013 according to item 2 in the Court's Judgment
entered herein. Said check was delivered to the office ofAndrew B. Wright, Attorney for
Richard B. Giesler, on Monday July 29th, 2013. See copy attached hereto.

Dated this 29th day of July, 2013.

T&f}Tefu on

Attorney for Plaintiff

Notice ofPayment

Page 1 of 2
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•

•
CERTIFICATE OF MAILING

I, hereby certify that I am a resident attorney of the State of Idaho and that on the
29th day of July, 2013, I served a copy of the foregoing document upon attorney for the
Defendants, by depositing a true copy thereof in the United States mail, postage prepaid, in
an envelope addressed to said attorney at:
Andrew Wright
166 Eastland Dr. North Suite A
P.O. Box226
Twin Falls, Idaho 83303

Notice ofPayment

Page2 of 2
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i

·~···

.

OFFICIAL CHECK

309 • Twin Falls
Twin Falls, Idaho

Customer Copy

025810518
Date 07/26/2013
Remitter GREGORY S HULL

PaY. To The
oraerOf

$

RICK GIE~LER
0n1wer:

TERMS

20,827.95

***

KeyBank

.

KEEP THIS COPY FOR YOUR RECORD OF THE TRANSAcnON. TO REPORT A LOSS OR FOR ANY OTHER INFORMATION
ABOUT THE INSTRUMENT, CONTACT THE INS~ON. FROMWHICH;YOU RECEIVED THE INSTRUMENT•

•

FORM NO. 80-0811·T21 (4108)
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DISTRICT COURT

1WIN FALLS CO .• IDAHO
FILED

Andrew B. Wright [ISB No. 6812]
WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Drive North
P.O. Box226
Twin Falls, ID 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: A Wright@WrightBrothersLaw.Com

2013 AUG -6 PH f2: 00
BY

CLERK

-·~DEPUTY

Attorneys for Richard B. Giesler and Idaho Trust Deeds, LLC

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,
Plaintiff/Counterdefendant,
Respondent,
vs.
RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC,
Defendants/Counterclaimants,
Appellants,

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168

NOTICE OF APPEAL
Category:
Fee:

L4
$109.00

------------------------------------------------------------~)
TO: THE ABOVE NAMED RESPONDENT, GREGORY HULL AND IDS
ATTORNEY, TERRY JOHNSON, P.O. BOX X, TWIN FALLS, IDAHO, 83303, AND
THE CLERK OF THE ABOVE-ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
1.

The above named appellants, Richard B. Giesler and Idaho Trust Deeds, LLC

(collectively, "Giesler"), appeal against the above named respondent, Gregory Hull ("Hull"), to
the Idaho Supreme Court from the fmal Judgment and Rule 54(b) Certificate, entered in the

NOTICE OF APPEAL- I -
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•

above-entitled action on the 27th day of June, 2013, the Honorable District Court Judge Randy J.
Stoker presiding, as well as the district court's prior orders.
2.

Jurisdictional Statement. That appellants have a right to appeal to the Idaho

Supreme Court, and the judgment described in paragraph 1 above is an appealable judgment
under and pursuant to the Idaho Appellate Rules, including Rule ll(a)(l).
3.

Preliminary Statement of the Issues on Appeal. The appellants intend to assert,

among other issues that may be later asserted, the following issues on appeal:
A.

Did the district court err in attempting to re-write the parties' agreements

to make them more "equitable?"

B.

Did the district court err in ordering Giesler to either complete the

development of the subdivision pursuant to its own judicial development plan or incur severe
penalties thereafter, when such remedy was inconsistent with (i) the relief requested by the
parties; (ii) the evidence presented at trial; (iii) the agreement of the parties leading to the sale of
the property; and (iv) the lack of notice to the parties for the need to present any evidence
concerning the time-frame and feasibility of a judicially-ordered development of a subdivision?
C.

Did the district court err in its method of apportioning Hull's payments,

crediting Hull with Y2 the value of the irrigation equipment, excluding the water payments from
the parties' Stipulation re: Market Rental Value, all of which was inconsistent with (i) the relief
requested and assertions made by the parties, and (ii) the evidence presented at trial and/or
stipulated to by the parties?
D.

Did the district court err in awarding Hull a conditional Y2 interest in the

property, without finding that it was put in a constructive trust and contrary to the terms of the
warranty deed, the statute of frauds, and Hull's testimony that he was never to be re-conveyed

NOTICE OF APPEAL- 2 -
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any interest in the property, based only upon a verbal "agreement" that Hull would receive a
conditional

~

interest in the profits from the proposed development?

E.

Did the district court err in allowing Hull to amend his complaint and

assert additional claims approximately two weeks before trial?
4.

Sealed Record. No order has been entered to seal any part of this record.

5.

Transcript. The appellant requests the entire reporter's standard transcript,

including the entire trial in this matter starting on June 4, 2013, as well as the hearings on May 6,
2013 and May 15,2013. Appellant does not request the transcript be prepared in the compressed
format as described in Rule 26 of the Idaho Appellate Rules. The appellate requests the
preparation of the standard transcript in both hard copy and electronic format.
6.

Record. The appellant requests the following documents to be included in the

clerk's record in addition to those automatically included under Rule 28 of the Idaho Appellate
Rules:
A.

Complaint (5/23/12)

B.

Lis Pendens (5/31112)

C.

Civil Pre-Trial Order (8/7/12)

D.

Answer, Counterclaim and Demand for Jury Trial (9/12/12)

E.

Reply to Defendants' Counterclaim (9/18/12)

F.

Stipulation for Scheduling and Planning (9/21112)

G.

Order Approving Stipulated Scheduling Order (9/24112)

H.

Lay Witness and Initial Expert Disclosure (4/22113)

I.

Pre-Trial Memorandum (5/2/13)

J.

Pre-Trial Memorandum (5/2113)
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•

•

K.

Expert Witness Disclosure (5/3/13)

L.

Motion to Amend Complaint (5/10/13)

M.

Notice ofHearing (5/10/13)

N.

Plaintiff's Supplemental Pre-Trial Memorandum (5/13/13)

0.

Objection to Motion to Amend and Motion to Vacate Trial Setting (5/14/13)

P.

Amended Complaint (5/15/13)

Q.

Pre-Trial Order (5/15/13)

R.

Amended Complaint (5/15/13)

S.

Amended Complaint Attached Exhibits (5/23/13)

T.

Trial Brief (5/24/13)

U.

Stipulation Re: Fair Market Rental Value (5/31/13)

V.

Stipulation re: Exhibits (5/31113)

W.

Memorandum Opinion (6/27/13)

X.

Judgment (6/27/13)

Y.

Plaintiff's Exhibit List (7/1/13) and [all admitted Exhibits]

Z.

Giesler's and Defendant's Exhibit List (7/1/13)

7.

Exhibits. The appellant requests that copies of the documents, charts, or pictures

admitted as exhibits by the parties be sent to the Supreme Court.
8.

Certification. I certify:

A.

That a copy of this Notice of Appeal has been served upon each reporter of whom
a transcript has been requested- Tracy Barksdale, P.O. Box 126, Twin Falls,
Idaho 83303-0126;
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•

t

B.

•

That, pursuant to Ru1e 24(c) of the Idaho Appellate Ru1es, the clerk of the district
court has been paid the $200.00 estimated fee for preparation of the reporter's
transcript;

C.

That, pursuant to Ru1e 27(c) of the Idaho Appellate Ru1es, an estimated fee of
$100.00 for preparation of the clerk's record has been paid;

D.

That the appellate filing fee has been paid; and

E.

That service has been made upon all parties required to be served pursuant to Ru1e
20 of the Idaho Appellate Ru1es.

DATED THIS 6th day of August, 2013.
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•
CERTIFICATE OF SERVICE

•

Andrew B. Wright, a resident attorney of the State ofldaho, hereby certifies that on the
6th day of August, 2013, he served a true and correct copy of the within and foregoing document
upon the following:
Terry Johnson
ATTORNEY AT LAW

P.O.BoxX
Twin Falls, ID 83303
Dorothy McMullen
P.O. Box 126
Twin Falls, Idaho 83303-0126

Tracy Barksdale
P.O. Box 126
Twin Falls, Idaho 83303-0126

NOTICE OF APPEAL - 6 -

fxf
[ ]
[ ]

l><l
l>ct
[ ]
[ ]
[ ]

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile
U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile

~ U.S. Mail, postage prepaid

[ ]
[ ]
[ ]

Express Mail
Hand Delivery
Facsimile
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DISTRICT COURT
1WIN FALLS CO .• IOAH
FILED

2013 AUG 13 AM 10: 5
TERRY LEE JOHNSON
Attorney at law
P.O.BoxX
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Facsimile: (208)734-6052
Attorney for: Plaintiff

BY------:::-::-.:::-:+-
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IN THE DISTRICT COURT OF THE FIFTII JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL
Plaintiff/Counterdefendant,
Respondent,
vs.
RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants/Counterclaimants,
Appellants

***
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168
REQUEST FOR ADDffiONAL
TRANSCRIPT AND RECORD

***
TO: THE ABOVE NAMED APPELLANTS, RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC AND THEIR ATTORNEY, ANDREW B. WRIGHT, THE
REPORTER AND THE CLERK OF THE ABOVE ENTITLED COURT.
NOTICE IS HEREBY GIVEN, that the Respondent in the above entitled proceeding
hereby requests pursuant to Rule 19, I.A.R., the inclusion of the following material in the
reporter's transcript in addition to that required to be included by the I.A.R. and the notice of
appeal. Any additional transcript is to be provided in both hard copy and electronic format.
1. Reporter's transcript: e.g.
The entire reporter's standard transcript as defined in Rule 25(a) I.A.R., already
requested by Appellants, supplemented by the following:

Request for Additional
Transcript and Record

Page 1 of 4
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v

Closing arguments of counsel, 06/06/2013.
2. Exhibits:
All of Giesler's and Defendants' [admitted Exhibits].
3. Record. The Respondent requests the following documents to be included in the
clerk's record in addition to those automatically included under Rule 28 of the Idaho
Appellate Rules:
A. Notice oflntent to Take Default 09/10/2012
B. Notice of Service 12/24/2012

C. Notice of Service 12/28/2012
D. Notice of Service 03/22/2013
E. Notice of Service 03/22/2013
F. Notice of Hearing 04/18/2012
G. Motion to Compel Answers to Plaintiff's First Set of Interrogatories and Requests
for production of Documents 04118/2013
H. Notice of Service 04/29/2013
I. Court Minutes 05/06/2013

J. Plaintiff's Supplemental Pre-Trial Memorandum (6)(B)
Statement of Plaintiff's Claims (6)(D) Amendment to Plaintiff's Complaint (6)(E)
Factual Issues Remaining (6)(F) Legal Issues Remaining 05/13/2013
K. Memorandum in Opposition to Defendants Objection to Plaintiff's Motion to

Amend and, in the Alternative Motion to Vacate Trial Setting 05/14/2013
L. Court Minutes 05/15/2013

M. Court Minutes 06/06/2013
N. Notice ofPayment 07/31/2013

Request for Additional

Transcript and Record
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4. I certify that a copy of this request for additional transcripts has been served on
each court reporter of whom a transcript is requested as named below at the addresses set out
below and that the estimated number of additional pages being requested is _ _ __
Name and address:
Tracy Barksdale
P.O. Box
Twin Falls, Idaho 83303-0126
I further certify that this request for additional record has been served upon the clerk
of the district court or administrative agency and upon all parties required to be served
pursuant to Rule 20.

Dated this

Request for Additional
Transcript and Record

t~ ~ dayof_..=~~~J:~_,_,2013.
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'

.

CERTIFICATE OF MAILING

{J

if, hereby certify that I am a resident attorney of the State ofldaho and that on the

day of August, 2013, I served a true and correct copy of the foregoing document
the Defendants, by depositing a true copy thereof in the United States mail, postage prepaid,
upon the following:
Andrew Wright
166 Eastland Dr. North Suite A
P.O.Box226
Twin Falls, Idaho 83303

[vfU.S. Mail, postage
[ ] Express Mail
[ ] Hand Delivery
[ ] Facsimile

Dorothy McMullen
P.O. Box 126
Twin Falls, Idaho 83303

[v(U.S. Mail, postage
[ ] Express Mail
[ ] Hand Delivery
[ ] Facsimile

Tracy Barksdale
P.O. Box 126
Twin Falls, Idaho 83303

[v(l;.s. Mail, postage
[ ] Express Mail
[ ] Hand Delivery
[ ] Facsimile

Request for Additional
Transcript and Record

Page4of 4
256

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Plaintiff/Counterdefendant,
Respondent,
vs.
RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC.,
Defendants/Counterclaimants/
Appellants.

)
)
)
)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 41306
DISTRICT COURT NO.CV 12-2168
CLERK'S CERTIFICATE

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Twin Falls, do hereby certify that the
foregoing CLERK'S RECORD on Appeal in this cause was compiled and bound under my
direction and is a true, correct and complete Record of the pleadings and documents requested by
Appellate Rule 28.
I do further certify that all exhibits, offered or admitted in the above-entitled
cause, will be duly lodged with the Clerk of the Supreme Court.
WHEREOF, I have hereunto set my hand and affixed the seal of the said Court
this pt day of November, 2013.
KRISTINA GLASCOCK
Clerk of the District Court

~
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,
Plaintiff/Counterdefendant,
Respondent,
vs.
RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC.,
Defendants/Counterclaimants/
Appellants.

)
)
)
)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 41306
DISTRICT COURT NO.CV 12-2168
CERTIFICATE OF EXHIBITS

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of
the State of Idaho, in and for the County of Twin Falls, do hereby certify:
That the following is a list of exhibits to the record that have been ftled during the
course of this case.
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's

Exhibit 1 (Re-23 Commercial Cont.)
Exhibit 2 (Re-24 Vacant land Cont.)
Exhibit 3 (R-11 Addendum)
Exhibit 4 ($7 ,000.00 Agreement)
Exhibit 5 (Lot Book Rept.)
Exhibit 6 (Platt map)
Exhibit 7 (Closing Statement)
Exhibit 8 (Warranty Deed)
Exhibit 9-A (DL Evans Notes 4)
Exhibit 10 (Payoff DL Evans Note)
Exhibit 11-A (DL Evans Loan payments due)
Exhibit 12 (Proceeds Recap)
Exhibit 13 (Check paid to Giesler)
Exhibit 13-A (Check paid to Giesler)
Exhibit 14B (Recap) as modified

CERTIFICATE OF EXHIBITS - 1
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Plaintiff's Exhibit 15 (Info for Exhibit "2")
Plaintiff's Exhibit 17 (TFCC bills)
Plaintiff's Exhibit 20 (FSA Farm Tract Maps)
Plaintiff's Exhibit 21(Farmland Rent-Jacks etc)
Plaintiff's Exhibit 21-A (Farmland Rent)
Plaintiff's Exhibit 25 (BH Farms load/wheat)
Plaintiff's Exhibit 26 (Giesler's water check for 2012)
Plaintiffs Exhibit 29 (Greg Ruddell curriculum vitae)
Plaintiff's Exhibit 30 (Rabo Release)
Plaintiff's Exhibit 31 (Giesler's Notes)
Plaintiff's Exhibit 33 (Hull Appraisal)
Plaintiff's Exhibit 33-A (Hull Appraisal entire)
Plaintiff's Exhibit 34 (Other subdivisions)
Plaintiff's Exhibit 36 (Fed Crop Det)
Plaintiff's Exhibit 37 (Interest Recap)
Plaintiff's Exhibit 38 (Pictures)
Giesler's exhibit 1 (Purchase and Sale Agreement No. 1705 (unsigned))
Giesler's exhibit 3 (Addendum to Purchase and Sale Agreement No. 1705 (signed))
Giesler's exhibit 4 (Purchase and Sale Agreement No. 1705(signed))
Giesler's exhibit 5 (Application for Partial Release/Reconveyance)
Giesler's exhibit 6 (Title Insurance) Defendant's exhibit 40 (DL Evans rate change advise)
Giesler's exhibit 7 (Settlement Statement)
Giesler's exhibit 8 (Warranty Deed)
Giesler's exhibit 9 (Estimate from Sliman and Butler)
Giesler's exhibit 10 (Pictures of Irrigation Equipment)
Giesler's exhibit 11 (Estimate from Hull to Twin Falls County Sheriff)
Giesler's exhibit 12 (Jack McCall expert opinion)
Giesler's exhibit 13 (Application of Jack McCall expert opinion)
Giesler's exhibit 14 (Farm Service Maps)
Giesler's exhibit 15 (Summary of TFCC shares paid by Richard Giesler)
Giesler's exhibit 16 (Invoices from TFCC and check copies)
Giesler's exhibit 17 (Spreadsheet of payments on DL Evans Loans)
Giesler's exhibit 18 (Copies of checks paid on DL Evans Loans)
Giesler's exhibit 19 (Itemization of DL Evans Loan Nos. 8592(paid oft), 8594 (outstanding),
8593 (outstanding) and 8595 (outstanding))
Giesler's exhibit 20 (Summary of $200,000 payment for potential profit from 40 acres)
Giesler's exhibit 21 (Check copies)
Giesler's exhibit 22 (Wheat Summary)

CERTIFICATE OF EXHIBITS - 2
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Giesler's
Giesler's
Giesler's
Giesler's
Giesler's
Giesler's

exhibit 23 (B&H Farming Costs)
exhibit 26 (Hull Notes)
exhibit 28 (Itemization of Development Costs)
exhibit 30 (Checks from Hull)
exhibit 31(Hullledger)
exhibit 32 (Ariel Photo)

Defendant's exhibit 37 (Letter dated 1Mayl2)
Defendant's exhibit 40 (DL Evans rate change advise)

In WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 4m day of November, 2013.

KRISTINA GLASCOCK
Clerk of the District Court
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff/Counterdefendant,
Respondent,
vs.
RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC.,
Defendants/Counterclaimants/
Appellants.

SUPREME COURT NO. 41306
DISTRICT COURT NO.CV 12-2168
CERTIFICATE OF SERVICE

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of
the State of Idaho, in and for the County of Twin Falls, do hereby certify that I have
personally served or mailed, by United States Mail, one copy of the CLERK'S RECORD and
REPORTER'S TRANSCRIPT to each of the Attorneys of Record in this cause as follows:
ANDREW WRIGHT
WRIGHT BROTHERS LAW OFFICE, PLLC
P. 0. Box 226
Twin Falls, ID 83303-0226

TERRY JOHNSON
ATTORNEY AT LAW
P. 0. Box X
Twin Falls, ID 83303

ATTORNEY FOR APPELLANTS

ATTORNEY FOR RESPONDENT

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said this 4th day
of November, 2013.
KRISTINA GLASCOCK
Clerk of the District Court

~~
Certificate of Service

1

261

